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STATEMENT OF THE CASE

Costco Wholesale Corporation appeals from the denial of a special exception to
locate a gasoline filling station at its existing membership warehouse at Westfield
Wheaton Mall. Montgomery County denied the special exception, finding that car
exhaust would potentially create a health risk to neighbors. (E166). The finding was
reached even though air quality would comply with National Ambient Air Quality
Standards (NAAQS), which are adopted by Maryland and are set at levels to protect the
health of even sensitive persons with a margin of safety. The projected impacts on air
quality in the neighborhood would be tiny, in addition to complying with NAAQS.
Therefore, the County’s decision is preempted by Maryland law and is arbitrary and
capricious.  Finally, the County's finding of incompatibility is not supported by
substantial evidence and is contradicted by the County’s specific factual and legal
findings.

Costco first applied for the special exception in 2010. Thereafter, Montgomery
County adopted Zoning Text Amendment 12-07 requiring a 300-foot setback between
large volume gas stations and certain other land uses, including swimming pools and
schools.! Costco changed its proposed location by several hundred feet to comply with

the ordinance and renewed its application. (E4).

! The stated purpose of ZTA 12-07 “is to reduce the health risks and the traffic
and truck nuisance caused by large gas stations to nearby property where people,
particularly children, have the opportunity for active outdoor recreation.” (E1673).
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The Technical Staff of the Montgomery County Planning Department (“Technical
Staff”) recommended denial due to air quality concerns. (E6). On February 28, 2013,
the Montgomery County Planning Board voted 3-2 to recommend denial of the
exception, but not based on air quality. Id. Instead, the Planning Board found that the
proposal did not meet the "vision" of the Wheaton Central Business District and Vicinity
Sector Plan, primarily because it did not promote transit-oriented development. /d.

Thereafter, Hearing Examiner Martin L. Grossman conducted 37 days of hearings
over a period of 17 months for the Montgomery County Board of Appeals. Principal
opponents of the station were Appellees Stop Costco Gas Coalition and the Kensington
Heights Civic Association.

On December 12, 2014, the Hearing Examiner issued his 262-page recommended
decision. (E1-262). He found that Costco demonstrated satisfaction of most of the
general and specific requirements for the special exception, but recommended denial.
He found that even without exceeding health-based NAAQS, the projected level of fine
particulate matter (PM2.5) and nitrogen dioxide (NO2) in the ambient air “makes it too
risky to allow the proposed use this close to single-family homes and the extremely
vulnerable children at the Stephen Knolls School.” (E166). He also found
incompatibility based on traffic and related congestion, again citing vehicle exhaust.
(E247-48). The Board of Appeals adopted the decision of the Hearing Examiner without
modification on April 3, 2015. (E492-95). (Hereinafter, the “Board” refers to both the
Board of Appeals and the Hearing Examiner.) Costco timely filed its Petition for

Review on April 30, 2015.



After argument and briefing, the Circuit Court for Montgomery County (Bair, J.)
affirmed the Board on December 18, 2015. (E504-14). This appeal followed on January
15, 2016.

QUESTIONS PRESENTED

1. Did the County and Circuit Court err by departing from the NAAQS standards,
which are controlling state law, in finding that there was an adverse risk to health
from the proposed use?

2. Did the Circuit Court err in deciding that Costco had waived its right to argue that
the NAAQS preempt the ability of the County to deny a special exception based
on air quality that would comply with the NAAQS?

3. Was the Board's finding of a potential adverse risk to health from the proposed
use arbitrary and capricious, particularly where air quality would comply with
NAAQS and where it was not contested that the station contribution was less than
one per cent of the total pollutant at the most sensitive neighborhood locations?

4, Did the Board err by finding that congestion from traffic and parking would cause
incompatibility with the neighborhood, where the air would be safe, where the
traffic to the proposed station is physically separated from the allegedly impacted
neighborhood, and where traffic is within long-standing allowances for Wheaton

Mall?



STATEMENT OF FACTS

1. The Neighborhood

Westfield Wheaton Mall is a major regional mall situated on 75 acres and with
1.5 million square feet of retail space. A Costco membership warehouse is an existing
tenant at the Mall. Other tenants include Target, J.C. Penney, Macy's and Giant Food.
(E17). Existing zoning allows the Mall, as of right, to add more than 300,000 additional
square feet of retail space on the existing site. (E39; E1430).

The Mall is bordered by three major boulevards (University Boulevard, Veirs Mill
Road, and Georgia Avenue), the Wheaton Metro station (with a large parking garage),
and a Metro bus hub. There is other retail located on two sides of the Mall, including a
significant commercial district. Residential development in the vicinity includes high-
rise apartments, townhomes, and detached homes. (E19).

The Board's findings focused on the residential neighborhood to the south and
west of the Mall (the "Residential Neighborhood"), which includes the Stephen Knolls
School (the “School™), for the developmentally disabled, and the Kenmont Swim and
Tennis Club (the “Pool”). The Residential Neighborhood is separated from the Mall by
a ring road, trees and between ten and thirty feet of elevation. There are no vehicular
entrances from the ring road or the Mall into the neighborhood. (E565). Development
plans for the Mall and gas station call for installing additional barriers between the
station and this area, including a wide pedestrian walk way, an enhanced forest buffer,
and an eight foot vegetative, green wall. (E22-23). The photo below depicts the general

neighborhood, and the location of the proposed station (marked with a *). (E19).

4



2. The Station

Costco proposes a state-of-the-art gasoline filling station, employing emissions
control devices that far exceed state requirements. See (E583-84, 588-89; E611-12).
Sixteen fuel dispensers on four islands would be attended by two attendants from 6:00
a.m. until 9:30 p.m. during the week and 7:00 a.m. to 7:00 p.m. on weekends. (E21).
The special exception would allow Costco to sell up to 12 million gallons of gasoline per
year. (E22).

Costco sells gas and merchandise only to its members. Up to 50% of the
projected trips to the station would be included in trips to Costco and the Mall that

would occur anyway. (ES557-58). The Technical Staff found that previously approved



traffic capacity for the Mall (793 additional trip credits) already allowed for traffic far
greater than the projected station traffic (only 138 new peak hour trips); and existing
facilities, including roads, were found adequate for the additional traffic. (E39;E1430).

3. Air Emissions

Costco retained an expert meteorologist, David Sullivan, to determine air impacts.
Mr. Sullivan examined emissions from the service station itself and from vehicles using
the station or delivering fuel. He found that vapor emissions from the station itself
would not create a health risk, and the Board agreed. (E162).

The dispute over air quality focused on how vehicle exhaust would impact levels
of certain air pollutants. Mr. Sullivan analyzed carbon monoxide, nitrogen dioxide
(NO2), and particulate matter (PM2.5). He found, and the Board agreed, that carbon
monoxide was not an issue. (El61). The evidence focused on NO2 and PM2.5.

The United States Environmental Protection Agency ("EPA") establishes
NAAQS for NO2 and PM25. 40 C.F.R. pt. 50. As discussed at pages 13-14, infra,
federal law requires that NAAQS be set at levels that are protective of public health,
with a margin of safety. 42 U.S.C. § 7409(b)(1) (App. 1). As explained below, the
station will not cause air in the vicinity of the station to exceed NAAQS for either NO2
or PM2.5.

a. Nitrogen Dioxide

Nitrogen dioxide in ambient air has many sources, including burning of virtually

any fuel. See (E2231). EPA set an annual average NAAQS for NO2 at 100 micrograms



per cubic meter of air ("ug/m3") in 1971.% 36 Fed. Reg. 8186 (April 30, 1971). In 2010,
EPA added an hourly maximum standard of 190 ug/m3. (E2230). The controversy
centered on whether, under extreme conditions, short term concentrations could
approach or exceed the hourly maximum.

Costco presented two types of evidence concerning potential NO2 levels; (1)
actual data from around the country, and (2) modeling predicting ambient air quality
impacts. Both analyses predicted safe levels of NO2.

1. National Monitoring Data

EPA collects ambient air quality data nationally. Not a single monitor (out of
411) has exceeded the hourly maximum for NO2. (E2492). The highest level recorded,
156 ug/m3 (or 83.3 ppb), was from a monitor near the interstate highway to the Port of
Long Beach, California, one of the busiest ports in the country. Id. (E2027-28). That
level is 20% below the NAAQS limit. Seventeen percent of the traffic on that highway
is large diesel trucks which, compared to automobiles, disproportionately emit NO2.
(E1252-53).> Mr. Sullivan testified that the proposed station could not cause NO2 in

Wheaton to exceed levels at the Long Beach location. (E1161).

? A microgram is one-millionth of a gram. Experts in this case often referred to parts
per billion, or "ppb." For NO2, 100 ppb equals 191 ug/m3 at 20°C or 188 ug/m3 at
25°C. The experts in this case generally rounded to 190 ug/m3. See, e.g., (E1171).

3 Heavy duty diesel engines (prior to introduction of the new clean diesels), generated
about 15 times the level of nitrogen oxides (a precursor of NO2) per mile than do
automobile gasoline engines. (E1161-62; Ex. 15(a), 48-51).
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il. Air Modeling

EPA protocols recommend that the modeler start with overly simplified models
that assume worst-case facts. (E1960-64; E799-800)." If the proposed facility passes
that initial modeling, the modeler submits those results to the permitting authority and no
further modeling is done. Id. EPA recognizes that if the worst-case assumptions
demonstrate no problem, more refined, accurate assumptions would demonstrate no
problem. The’crude worst-case, model does not, however, predict actual emissions.

Mr. Sullivan used the AERMOD model recommended by EPA. He testified that
modeling using more realistic assumptions showed that emissions from the proposed
station, when added to existing background levels, would not cause maximum one hour
NO2 in the ambient air to exceed 121 ug/m3 — roughly 35% below the standard of 190
ug/m3. (E1161; E2375). Because his modeling overstated concentrations, his opinion
was that concentrations at times of peak operations would actually be under 100 ug/m3,

or almost 50% below the NAAQS standard. (E1 163).5

* Air modeling is generally employed in evaluating very large sources of emissions
(such as power plants) as part of the permitting process. See (E799). It is never
required by EPA for a gas station. (E626-27).

3 In the initial modeling of maximum hourly NO2, which used very conservative
assumptions that overestimated locally generated NO2, Mr. Sullivan made a
computation error related to the background NO2. In converting readings measured in
parts per billion to ug/m3, he divided by 1.88 when he should have multiplied.
(E1880). The resulting predicted maximum levels at the pool and the school were just
under NAAQS levels once the corrections for the computational error were made, but
without correcting for the overly conservative assumptions. Among the overly
conservative assumptions were (1) treating all nitrogen oxide in vehicle exhaust as NO2
(when it is typically only 20%), (2) using maximum peak traffic counts for all
averaging times, (3) assuming that 90% of cars at Wheaton Mall park in the Costco lots
and using peak traffic for all parking lot emissions, (4) double counting some sources

8



The gas station contribution of NO2 to the Residential Neighborhood is small
compared to other sources. For instance, the School is much closer to Georgia Avenue,
which carries 50,000 cars a day (E565), than it is to the station. Analyses done by Mr.
Sullivan showed that peak contribution from the station to the School and the Pool
would be less than 1% of the total NO2 at those locations, using urban dispersion
coefficients. (E1490; E1881). Peak contribution at the house closest to the station was
about 5%. Id The trivial nature of the relative contribution of NO2 is essentially
undisputed.6

b. Fine Particulate

Particulate comes from many sources, including dust, smoke, cooking, agriculture
and industrial processes. (E1504). Gasoline-powered vehicles (unlike older diesel
trucks) produce negligible amounts of particulate. (E614, E620). A key dispute below

focused on the annual average standard for PM2.5, or fine particulate matter. PM2.5

in modeling roadways, (5) overestimating existing diesel exhaust for warehouse
delivery trucks, (6) overestimating queue length, and (7) overestimating surface
roughness, which increases concentrations. (E1469-71). When making more realistic
assumptions, the levels in the neighborhood were well under NAAQS limits. (E1874
and E2363).

¢ The opponents did no modeling nor did they determine the contribution from the station
to the neighborhood. Instead, they selected data from the early run of Mr. Sullivan’s
models, which incorporated assumptions that even the opponents recognized were
unrealistic, to suggest that levels could possibly exceed 190 ug/m3. Those opinions were
not stated to any degree of probability. (E1349).
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refers to particles that measure less than 2.5 microns. In 2012, EPA lowered the annual
average NAAQS for PM2.5 by 20%, to 12 ug/m'j‘.7

The Board found that it was unlikely that the proposed station would cause
violation of the NAAQS for PM2.5. (E123). Additionally, the opposition air expert, Dr.
Cole, agreed that any contribution of PM2.5 from the proposed station at locations off of
the service station property was "not a significant problem." (E931-32). Mr. Sullivan
testified that the station contribution of PM2.5 to neighborhood was insignificant, below
0.1% of total PM2.5 at the closest home and below 0.08% at the School. (E663;
E1488).

4. Health Standards

Costco's evidence of health impact consisted primarily of comparisons of
projected air quality to the NAAQS. Those standards are required by law to be
protective of the health of even sensitive populations. During testimony and argument,
the Hearing Examiner often reiterated support for this principle:

We should not be in a position of creating our own standards to evaluate
this. So we have to look at some objective source scientifically establishing
this kind of standard. The logical place is the EPA standards. It is a little
unfair to any applicant to have standards that are so loosey goosey that -
they're not written by the EPA." (E 244).

In response, the opponents contended that these standards were outdated, even
though they were established at their current levels in 2012 for PM2.5 and 2010 for NO2.

See e.g., (E2545-46). Their experts presented studies which were submitted to the EPA

7 The Hearing Examiner cited but did not apply World Health Organization Air Quality
Guidelines, which is 10 ug/m3. The European Union Standard is 25 ug/m3. 2008 O.J.
(L 152) 8.
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Clean Air Scientific Advisory Committee ("CASAC") which advises on the NAAQS.
Most of the studies had been considered by EPA in setting the NAAQS, but a few were
published after the cut-off set by EPA for its rule-making. Id.

Dr. Jison, a neighbor who opposed the station, testified that the studies had not
identified a safe level for NO2 or PM2.5. The Hearing Examiner responded as follows:

So I'm in a way, forced back to the EPA standards, because
you are telling me there is no gas station that can be allowed
here because every gas station is going to create some
pollution, right? (E1005).

Dr. Jison agreed. /d.® Ultimately, however, the Board applied its subjective judgment
instead of the objective standard and also ignored the fact that projected increases in

PM2.5 and NO2 were de minimus.

STANDARD OF REVIEW
The standard of review of a decision of a zoning board was set forth in People's
Counsel for Baltimore County v. Loyola College in Maryland, 406 Md. 54, 66-67 (2008):

In our review, we inquire whether the zoning body's determination was
supported by such evidence as a reasonable mind might accept as
adequate to support a conclusion.... As we have frequently indicated, the
order of an administrative agency, such as a county zoning board, must
be upheld on review if it is not premised upon an error of law and if the
agency's conclusions reasonably may be based upon the facts proven,
(internal citations and quotations omitted).

® The opposition recognized that air quality would comply with the NAAQS standards.
Karen Cordry, the President of the Kensington Heights Civic Association conceded:
"l[ajnd if ... we cannot say anything is adverse unless the EPA has already ruled it's
adverse, then we might as well go home." (E1051).

11



This court owes zoning boards “no deference” with respect to conclusions of law.
Cingue v. Montgomery County Planning Board, 173 Md. App. 349, 360 (2007).

The review of factual determinations is sometimes characterized as whether those
determinations are supported by substantial evidence. Hikmat v. Howard County, 148
Md. App. 502, 521 (2000). In this appeal, the legal issues predominate, and the Board’s
errors of law are manifest.

ARGUMENT

The NAAQS have the force of law in Montgomery County and the Board was not
free to substitute its own judgment on the issue of air quality. The Board’s decision is
erroneous because it is preempted by state law.

The Board’s decision is arbitrary and capricious for two related reasons. First, in
the face of legally mandated and health-based standards for PM2.5 and NO2, the Board
found risk to health based on no standards at all. Second, it relied on very slight
projected increases of PM2.5 and NO2 in the Residential Neighborhood that are
minuscule compared to already existing levels.

Finally, the finding of incompatibility was erroneous, because it relied upon the
same erroneous finding of adverse health impacts, because it ignored traffic standards,
and because it is not supported by substantial evidence.

Costco recognizes the importance of local police powers in controlling land use.
Indeed, it is often the beneficiary of the exercise of those powers. Every land use
involves a characteristic that is objectionable in some degree to at least one party. But

local police powers cannot be exercised purely on the basis of an increase in some
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characteristic, no matter how small, that offends someone’s purely subjective notion of
public good. Otherwise, the zoning process becomes unpredictable, inefficient and
unfair. The decisions below, whether they are addressing air emissions, traffic, or
parking congestion, elevate subjective notions above objective standards, and must be

reversed.

L The Board’s decision to disregard the state-mandated NAAQS
constitutes reversible error that is properly before this court for
judicial review.

The Board’s decision to disregard NAAQS was error, both because the state
standards are preemptive and also because the decision was arbitrary and capricious. The
NAAQS are health-based standards that bear directly on the grounds for denial of the
special exception.

A. The NAAQS are health-based standards that apply in
Montegomery County.

Under the federal Clean Air Act (“CAA”) and the Maryland Environment Article,
the federal EPA and the Maryland Department of the Environment ("MDE") regulate
ambient air quality in coordination with each other. Central to this regulatory regime is
the setting and enforcement of health-based ambient air quality standards.

EPA is required to set NAAQS for the major pollutants that have large numbers of
sources, including PM2.5 and NO2. 42 U.S.C. § 7409. The CAA requires that NAAQS
be set at levels to protect public health, “allowing an adequate margin of safety.” 42

U.S.C. § 7409(b)(1). NAAQS must protect “especially sensitive persons such as

13



asthmatics and emphysematics.” Lead Industries Ass'n v. Environmental Protection
Agency, 647 F.2d 1130, 1152-54 (D.C. Cir. 1980) (citing Senate Report on the bill).
Moreover, EPA is not permitted to take into account costs of implementation or technical
and economic feasibility in setting the standards. Whitman v. American Trucking
Associations, 531 U.S. 457, 471 (2001). Thus, primary NAAQS, such as those at issue in
this case, are purely health-based.

The CAA requires states to comply with NAAQS. 42 U.S.C. §§ 7410(a), 7416.
Maryland adopts and applies the federal standards as state law. 78 Fed. Reg. 9593-01
(Feb. 11, 2013).° (App. 36-38.) MDE does so pursuant to Title 2 of the Maryland
Environment Article, which confers upon MDE “‘jurisdiction over emissions into the air
and ambient air quality in this State.” Md. Env. Code § 2-103(b)(1). MDE, like EPA, is
required to protect health.

It is the policy of this State to maintain the degree of purity of the air

necessary to protect the health, the general welfare, and the property
of the people of this State. Md. Env. Code § 2-102.

Maryland allows counties to adopt more stringent standards, but only legislatively

and subject to express limitations. Md. Env. Code § 2-104(a)(1) provides: “Except as

provided in this section, this title does not limit the power of a political subdivision to
adopt ordinances, rules, or regulations that set emission standards or ambient air quality

standards (emphasis added).” Noticeably absent from the stated exceptions is one for ad

> Until 2012, MDE restated the NAAQS in COMAR 26.11.04. Since EPA periodically
revises those standards, the MDE submitted a SIP revision in 2012 wherein it updated its

adoption of new or amended NAAQS and also prospectively adopted future changes in
the NAAQS. 78 Fed. Reg. 9650 (Feb. 11, 2013).
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hoc zoning adjudications; that omission must be given meaning. Coleman v. State, 281
Md. 546 (1977) (“It is elementary that . . . a court may not as a general rule surmise a
legislative intention contrary to the plain language of a statute or insert exceptions not
made by the legislature.”) (internal citations omitted).

Montgomery County has not adopted an alternative air quality standard for NO2 or
PM2.5 by ordinance, rule, or regulation. Thus, in assessing NO2 and PM2.5 from this use,
the NAAQS set the standard. Indeed, the most salient example of legislative action at the
County level, the imposition of additional set-back requirements for higher volume gas
stations, necessarily recognized that under certain circumstances such uses are perfectly
lawful.

B. Maryland's _adoption _of the NAAQS Standards is preemptive and

precludes the Board from denying the special exception based on fears
about air quality that complies with those health-based standards.

Preemption of local law by state law can be express or implied or can occur when
local law conflicts with State law. Talbot County v. Skipper, 329 Md. 481, 487-88
(1993); East Star, LLC. V. County Commissioners of Queen Anne's County, 203 Md.
App. 477, 484-85 (2012). The Board's decision here regarding air quality standards is

preempted by state law by conflict with state law and by implication.

1. The Board’s decision is preempted by conflict
The Board's rejection of NAAQS standards is preempted by conflict, because it
prohibits an activity which state law permits. See, East Star, 203 Md. App. at 493.

Montgomery County has not acted legislatively to adopt a standard more stringent than
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the NAAQS, thereby accepting NAAQS as its proper standards. Therefore, state law
permits levels of PM2.5 and NO2 not permitted by the Board.

The Board's rejection of NAAQS standards, by contrast to legislative action, is ad
hoc. As such, it is lacking in the fair and uniform application that legislative action
affords. See Talbot County v. Miles Point Property, LLC, 415 Md. 372, 387-88 (2010).
The Board's actions prohibit an activity that state law permits and accordingly run afoul
of the preemption by conflict doctrine. See East Star, 203 Md. App. at 493-94 (finding
that the ordinance at issue "is in direct conflict with key provisions of the Env. Article,
as it places additional and incompatible restrictions on the surface mining operations
than those imposed by State law").

In Perdue Farms v. Hadder, 109 Md. App. 582 (1996), Perdue Farms sought a
county special use permit to spray waste water on nearby farms. MDE granted Perdue

Farms a wastewater discharge permit which limited nitrogen in groundwater beneath the

farm to 10 milligrams per liter (mg/1). The Worcester County Zoning Board granted the
special use permit, but imposed an additional nitrogen limitation of 20 mg/1 at the
nozzle. This Court ruled that the zoning board condition was preempted because it
conflicted with state law governing nitrogen limitations: "the Board's conditions would
prohibit spraying in situations in which the state wants to encourage it." Id. at 590-91.
That conflict was impermissible even though indirect, because the Board limit was
imposed at a different location than the State’s; here the conflict could not be more
direct, as the County seeks to impose a limit well below the State standard that is right

on point.
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2. The Board’s decision is preempted by implication

Title 2 of the Maryland Environment Article, titled “Ambient Air Quality
Control,” preempts the Board’s decision by implication. The comprehensiveness of this
scheme speaks broadly in favor of preemption. Allied Vending, Inc. v. Bowie, 332 Md.
279,299 (1993).

Maryland comprehensively regulates ambient air quality and sources of air
pollution. MDE adopted the NAAQS as part of this comprehensive regulatory program.
Title 2 gives MDE the authority and responsibility to obtain compliance with the
standards. Thus, Title 2 requires MDE to adopt and enforce regulations (§§ 2-301 ez
seq.), to permit sources of emissions (§§ 2-401 et seq.), to regulate mobile sources (§§
2-1101 ef seq.), to address greenhouse gases and climate change (§§ 2-1201 ef seq.) and
otherwise to regulate air quality.

Maryland is required to adopt and to submit to EPA a State Implementation Plan
("SIP™), that “provides for implementation, maintenance, and enforcement” of NAAQS.
42 US.C. § 7410(a). The comprehensive nature of ambient air regulation is
demonstrated by Maryland’s SIP, codified at 40 C.F.R. § 52.1070. (App. 15-35). The
SIP cites to the hundreds of regulations, statutes, permits and plans that regulate air
quality, and it is frequently updated. The COMAR provisions relating to air pollution
and air quality occupy roughly 500 pages. See COMAR 26.11. They in turn reference

the Code of Federal Regulations and frequently adopt those regulations by reference.
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Sixteen CFR volumes pertain to air pollution and air quality regulation, and together they
contain approximately 14,000 pages. 40 C.F.R. parts 50-98.

As part of this program, MDE regulates emissions both from service stations and
from motor vehicles. Emissions from stations are regulated pursuant to requirements for
vapor control that are prescribed under National Emissions Standards for Hazardous Air
Pollutants. 40 C.F.R. Part 63. MDE implements those standards through COMAR
26.11.13 and COMAR 26.11.24 and requires a permit to construct new stations. Motor
vehicle emissions are regulated under federal mobile source requirements adopted
pursuant to the SIP and implemented, in part, through the motor vehicle emission
inspection program jointly administered with the Motor Vehicle Administration.
COMAR 26.11.22 and COMAR 11.14.08. Neither is an area in which Montgomery
County has regulated.”® Maryland's comprehensive control over air regulation thus
preempts by implication the actions of the Board.

Maryland courts have consistently applied state preemption to reverse local zoning
actions that attempt to regulate emissions or discharges associated with otherwise
permitted land uses. See e.g., Days Cove Reclamation Co. v. Queen Anne's County, 146
Md. App. 469 (2002) (holding preemption precluded denial of a conditional use permit
for a landfill based on insufficient protection of local water supplies); Talbot County v.
Skipper (holding that Env. Article §§ 9-230 ef seq. preempted county requirements

relating to sewage sludge); East Star (finding state preemption of a county zoning

10 The Montgomery County Code contains 13 pages relating to air. Those
provisions relate primarily to smoke, dust, odors and indoor air. They do not relate to
any issue in this case. Montgomery County Code, Chapter 3. (App 39-51).
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ordinance relating to sand and gravel excavation that restricted maximum disturbance
area, limited the length of time of surface mining operations, and required that the
previously disturbed areas be reclaimed before any expansion of mining acreage).

The Circuit Court believed that Title 2 “is not as comprehensive as [the laws]
analyzed in the cases cited by Petitioner.” (E510). In fact, MDE's air regulatory program
is much more comprehensive than the programs for landfills, mining and sewage sludge
that were held to be preemptive. This is illustrated by comparing the Maryland SIP with
any of the statutes and regulations at issue in the cited cases, and particularly those
addressed in Ad+Soil, Inc. v. County Commr's of Queen Anne's County, 307 Md. 307
(1986). 1!

The Circuit Court's reliance on Ad+Soil misapprehends the comprehensive nature
of air regulation by MDE. In Ad+Soil, the Court of Appeals described state regulation of
sludge application as "fostering local control under state supervision." Id. at 326. (Note
that Skipper, which found preemption; involved a later version of that statute.) Ambient
air quality regulation in Maryland is different. Instead, air regulation is a "top down"

regime which allows for a small amount of restricted local variability if done strictly in

" Pre-emption has also been applied to local ordinances under State regimes
(unlike air quality) that allow for them. Soaring Vista Properties v. Board of County
Commissioners of Queen Anne's County, 356 Md. 660, 662, 664-65 (holding sewage
sludge zoning ordinance to be preempted, noting comprehensiveness of state statutory
scheme); Mayor & City Council of Baltimore v. New Pulaski Co. Ltd. P'ship, 112 Md.
App. 218, 229-31 (1996) (holding an incinerator moratorium ordinance was impliedly
preempted under comprehensive waste management provisions of the Environment
Article).

19



accord with the state and federal regime. Importantly, the permitting and emissions
controls are still regulated by MDE, even if Montgomery County had enacted a local air
quality standard. Therefore, Ad+Soil provides no basis for defeating preemption.

The Circuit Court also erred by finding that Sections 2-104 and 2-302 of the
Environment Article defeat preemption. (E510). Section 2-302(c)(1) of the
Environmental Article provides that “unless a political subdivision requests a more
restrictive standard under § 2-104, the Department shall set ambient air quality standards
for pollutants that are identical to [NAAQS].” Contrary to the ruling below, the Court of
Appeals has explained that where, as here, a comprehensive state statute carves out
exceptions for local authority, that decision by the General Assembly illustrates its intent
to preempt that field except as to the carved out authority. See Skipper, 329 Md. at 492
(“In addition to the comprehensiveness of the state statutory provisions, there are other
indications that the General Assembly generally intended to preempt the field of
regulating sewage sludge utilization. In those circumstances where the General
Assembly intended that local governments may act with regard to sewage sludge
utilization, it expressly said s0.”); Altadis U.S.A., Inc. v. Prince George’s County, 431
Md. 307, 317 (2013) (finding it “particularly significant” for purposes of preemption by
implication that Maryland Code § 16.5-205(a)(3) of the Business Regulation Article set
forth the only authority for local regulation of “other tobacco products™); see also East
Star, 203 Md. App. at 492 (“In Days Cove and Skipper, the Court[s] discussed statutes

that similarly addressed local authority to legislate in areas of zoning and land use, but
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nonetheless found preemption because the State law was, as it is here, extensive, specific,
and all-encompassing.”) (internal citations omitted).

As in Skipper and Altadis, Sections 2-104 and 2-302 illustrate the General
Assembly’s intent to occupy the field of ambient air quality regulation, unless a political
subdivision adopts a more restrictive standard by “ordinance, rule, or regulation” in
accordance with §2-104. The General Assembly wisely incorporated proper local
legislative enactment (unlike the ad hoc decision here) into the state regulatory regime to
ensure that a specific standard shall be factored into air permitting and other regulatory
processes — including zoning and land use decisions.

If more evidence of pre-emption were needed, all the Allied Vending secondary
factors set forth at 339 Md. at 299-300, apply here, in particular that the state's ambient
health-based air quality standards preexisted the Board's decision to reject the NAAQS
standards; state laws provide for pervasive administrative regulation; the local law
regulates in an area in which control has not traditionally been allowed absent express
legislative action; and a two-tiered regulatory process, such as occurred here, would
engender chaos and confusion. Thus, the Board's decision to set aside health-based
NAAQS and instead independently determine what levels of air emissions were
acceptable improperly invaded MDE's jurisdiction and area of expertise and was

preempted as a matter of law.
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C. Costco consistently argued that the NAAQS governed this case and the
Board lacked authority to depart from that standard.

Throughout the case, Costco argued that the Board must apply the NAAQS and
that the NAAQS had the force of law. In closing argument before the Hearing Examiner,
counsel for Costco argued that the County's acceptance of the NAAQS precluded the
Board from departing from those standards:

These are the standards that must be applied. And why is that?
Well, Maryland has the opportunity to apply different standards,
higher standards if it so chooses. It has not done so. It has
affirmatively decided to apply the EPA standards. Similarly,
Montgomery County has not imposed any higher standard or any
higher threshold than it would impose on the gas station. So, in the
absence of any viable alternative standard, you have to measure the
emissions by the [objective] standard.'”> To apply subjective, a
discretionary standard, would be arbitrary and would not be
supported by the record.

If we comply with the [NAAQS] standards, then we have met our
burden that there are not adverse health effects. And, these are
standards that are applied routinely by the federal courts. They’ve
not been overturned. They have force of law. Nothing else that’s
been discussed in this case has force of law. (E1366-67).

The Circuit Court found dispositive that counsel did not say "preemption."
(E509.) The law here is not so literal. Waiver only occurs when, despite having an
opportunity to do so, a party fails to raise an issue “in any way or at any time during the
course of the administrative proceedings.” Concerned Citizens of Great Falls, Maryland

v. Constellation-Potomac, LLC, 122 Md. App. 700, 749 (1998) (“Concerned Citizens”),

citing statement of general rule in Cicala v. Disability Review Bd., 288 Md. 254, 262

2 The transcript says “subjective” standard but it is clear from the context that Costco
counsel was arguing that the NAAQS is an “objective” standard.

22



(1980). In Concerned Citizens, the Court of Special Appeals found that an issue of the
Montgomery County Board of Appeals’ failure to comply with Board Rule of Procedure
7.2.6(b) was preserved even though the opinion shows that the Appellant’s objection
never mentioned the rule.

Moreover, the Hearing Examiner repeatedly recognized that whether he was
required to apply the NAAQS was a threshold issue, and while he was not always
consistent, he generally stated that he believed he was required to do so. In addition to
comments cited previously, he stated:

» [ fear that you are asking me to create a scenario that is impossible for any
of the parties that are regulated to ever meet. So that's, that's the problem
with - there has to be some level of predictability in a standard that's set up,
and you're asking me to evaluate all the science and create my own
standard that the EPA hasn't even been able to come up with yet....That
would not be an appropriate function for me. (E1051).

o [ think you want me to — I think that part of the thrust of what you said is
to ask me to create a standard that the experts who, generally speaking,
govern these standards haven’t yet come up with, and I’m unwilling to
march into that territory because I think it is not within my jurisdiction, nor
is it wise to do it. (E1051).

See Singletary v. Maryland State Dept. of Public Safety and Correctional, 87 Md. App.
408 (1991) (preservation found based on the Hearing Officer raising the issue).

In any event, this Court is authorized to review all of the Board’s legal
conclusions. Insurance Commissioner of the State of Maryland v. Equitable Life
Assurance Society of the United States, 339 Md. 596, 625-35 (1995). Here, by rejecting
the NAAQS, the Board failed to apply the correct principles of law governing this case
and invaded the province of MDE. This Court is authorized to review and remedy the
Board’s erroneous decision.
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II.  The Board's finding of the potential risk of adverse health effects is
arbitrary and capricious and not supported by substantial evidence

The Board’s decision to deny the special exception due to adverse health effects is
arbitrary and capricious. First, the undisputed evidence showed that the station’s
contribution of NO2 and PM2.5 is de minimis. Second, air quality will comply with
NAAQS. Third, the Board was required to apply a standard — specifically the NAAQS —
but it applied none. Where there exist legally mandated, objective standards, it was error
for the Board to ignore them. Finally, the Board’s decision was not based on substantial
evidence.

The contribution of PM2.5 and NO2 from cars using the proposed station will be
very small relative to existing levels in the neighborhood, generally less than 1% of
existing levels. This is true at the School upon which the Circuit Court and the Board
focused their finding of undue risk. (E1488-90; E1881). Even at the house closest to the
station, additional PM2.5 would be less than 1% of existing levels and “maximum” NO2
would be about 5% of existing levels. Id. The Opposition’s expert agreed the PM2.5 in
the Residential Neighborhood was not a significant problem and he did not rebut
Costco’s proportionality analysis for NO2 in the Residential Neighborhood. (E931-32;
E874). Therefore, denial of the special exception based on these emissions is equivalent
to saying that any increase in emissions is grounds for denial.

Of course, PM2.5 and NO2 would be generated by any new development that
increases traffic whether at the Mall or elsewhere in Wheaton. The Mall is allowed to

add 300,000 square feet of retail as of right. (E39; E1430). Projected traffic counts for
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the proposed station are well within those allowed for the Mall and are dwarfed by traffic
on the major roads that surround the Mall and the residential neighborhood. (ES365;
E1430).

As the Hearing Examiner himself recognized in the context of traffic and
emissions, it is not enough to say any increase is too much:

Every additional car on the road can be viewed as adding to the public

danger; yet we do not bar additional cars as long as the addition falls within
the established standards. (E184).

Similarly, “I'm ... forced to the EPA standards, because... every gas station is
going to create some pollution.... (E1005). The Board should have followed this
principle.

A finding that risk is merely "increased" does not support the conclusion
that the risk is unacceptable. In Exxon Mobil Corporation v. Albright, 433 Md.
303 (Md. 2013), damages were awarded relating to a leak of gasoline into wells,
including for medical monitoring and for emotional distress based on fear of
cancer. The plaintiffs' experts in A/bright maintained that there was "no safe
level" of the gasoline contaminants and that plaintiffs were at risk of injury below
the state standards. 433 Md. at 364 n. 61. The Court of Appeals reversed all such
awards for plaintiffs who could not prove well water contamination in excess of

state drinking water standards.

The EPA and MDE establish routinely action levels, above which
exposure to contaminants is deemed generally to be unsafe for human
health. As admitted at trial, the relevant drinking water standards are 3
parts per billion for benzene, and 20 parts per billion for MTBE. We
therefore determine that in order to have an objectively reasonable fear of
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developing cancer as a result of water contamination, measurable
contamination must meet or exceed the relevant environmental action
levels, if applicable, for the allegedly carcinogenic or mutagenic
contaminant. 433 Md. at 365-66."

The Board here found the station would be “too risky” without exceeding any
recognized standard. It had no power to disregard the NAAQS, and no other standard
was determined to have been applicable and unsatisfied. But even in the absence of this
comprehensive and controlling state standard, the Board is not permitted to act based on
subjective impressions that some aspects of a use are undesirable, especially when those
aspects are inherent in activity that has been permitted by the County in its legislative
capacity. The Board’s decision, as to air quality effects, was arbitrary and capricious
because the “decision[] was made... according to individual preference rather than
motivated by a relevant or applicable set of norms,” i.e. the established standards. See
Harvey v. Marshall, 389 Md. 243, 299 (2005) (setting forth the arbitrary and capricious
standard in Maryland).

Denial of special exceptions due to environmental justifications not unique to the
proposed use are arbitrary and in violation of the zoning power. In Mossburg v.
Montgomery County, 107 Md. App. 1 (1995), this Court reversed the denial of a special
exception to locate a waste transfer station in the Southlawn Lane industrial corridor of
Rockville. The Board cited potential for water pollution and traffic congestion in

denying the special exception. Addressing the water pollution issue, this Court noted

1339"5he Court applied the same rationale to eligibility for medical monitoring. 433 Md. at
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that storm water runoff from all properties in this area ran into the creek and there were

other industrial uses, such that impact from runoff was inherent in any development:

. . there was insufficient evidence (virtually none) from which a
reasoning mind could have determined that the impact at this site on
Southlawn Lane was unique or different than the impact would be
elsewhere in this I-2 Industrial Zone . . . or, for that matter, any different
than in any other I-2 Zone in the County. Accordingly, this finding of the
Board was not based upon substantial evidence. It was a finding
arbitrarily made.

107 Md. App. at 26; see also People's Counsel for Baltimore County v. Loyola College
in Maryland, 406 Md. 54 (2008) (denial of a special exception not sustainable merely
because of evidence a use would produce undesirable impacts of runoff and traffic
congestion.

The increased emissions are minimal within the Residential Neighborhood and
will comply with applicable standards. Accordingly, the rejection of the Special
Exception based on air quality concerns was arbitrary and capricious, and not based upon

substantial evidence.

1. The Board's finding of incompatibility is erroneous

The Board's finding of incompatibility with the residential neighborhood based on
traffic and parking congestion is contrary to the evidence. There are also inconsistencies
with an abundance of specific factual findings made by the Board that the Board did not
and could not resolve. The Circuit Court affirmed but signaled its discomfort with that
decision, stating: “there is some ambiguity in the record regarding the potential impact of

traffic congestion and physical activity, and it is possible that another fact finder may
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have reached a different conclusion...” (E513). Respectfully, the conclusion of the
Board as to compatibility is directly contradicted both by the Board’s specific findings
and the uncontroverted evidence. The Board’s finding of incompatibility based on
adverse health effects fails for the reasons previously stated.

The Board found that the proposed station would be incompatible with “the
adjacent residential neighborhood to the south, southwest and southeast of the subject
site” due to potential adverse health impacts combined with traffic congestion, parking

congestion, and physical activity. (E206-07).

The Hearing Examiner finds that the compatibility issues arise in this case
not because the proposal here is for a gas station, but because it is for this
particular type of gas station (a very large one with lines of idling cars)
located in this particular neighborhood (i.e., 118 feet from single family
residences, 375 feet from a neighborhood pool and 874 feet from a school
with severely disabled children.) It is these particulars which render the
proposal incompatible, not the mere fact that it calls for a gas station in a
mall parking lot.

To be clear, the Hearing Examiner is not finding that the additional traffic
congestion, parking congestion and physical activity rise to the level of a
legal "nuisance;" rather he is finding that these adverse effects, all of which
are linked to the unusual size of the proposed gas station, when combined
with the adverse health impacts, which are also linked to the unusual size
of the proposed station and its proximity to the residential neighborhood,
the Kenmont pool and the Stephen Knolls School, create an incompatible
situation. (E206-07).

This finding cannot sustain the denial. The traffic and parking congestion would
occur, if at all, at the Mall and at entrances to the Mall, both of which are physically
separated from the Residential Neighborhood. (E565). "Physical activity" is not a
separate basis for denial because it merely refers to "increased traffic and parking lot

congestion, as well as excessive gas-line queuing at the pumps." (E192).
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The Ring Road provides a barrier between the proposed site and the Residential
Neighborhood, and there is no outlet connecting the Ring Road with the Residential
Neighborhood. (E565). In addition, the Mall property is elevated, ranging from 10 to 30
feet higher than the surrounding neighborhood properties. (E1373). Costco's application
includes adding an eight foot green screen wall on the outside of Ring Road. Id. The
vegetated green screen will conceal the gas station from the residential homes even when
someone is looking out a second floor window of the nearest properties. Between the
Mall and residential neighborhood is a forested buffer. The forested buffer ranges in
depth from 25 feet to 140 feet (average depth is 70 to 80 feet). Costco would enhance
this forested buffer by planting and maintaining more than 100 trees.

Any incremental increase in traffic to the Mall will not occur in the residential
neighborhood. (E564-65). This traffic will blend in with the existing traffic associated
with the Wheaton Westfield Mall. Increased traffic counts for the station are within
those already approved for the Mall in 1999. (E1430). Surrounding traffic on Georgia
Avenue, University Boulevard and Veirs Mill Road dwarfs any contribution by the
Costco station.!* In addition, up to 50% of the anticipated gas station customers are
already coming to the Mall to shop. (E557-58).

Costco's traffic expert Wes Guckert testified that the effect on public roads in the

CBD "is going to be not even noticeable at all, imperceptible." (E1123). The

" Average daily traffic volume on Georgia Avenue is 50,000 trips; on University
Boulevard it is 20-25,000 trips, and on Veirs Mill Rd it is 20-25,000 trips. (E565). This
compares to the total existing daily trips on the Mall Ring Road of 3,000 trips. Id. The
proposed station would add about 70 new trips during peak hours.
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Opposition provided no "independent expert projections of traffic from the gas station"
and instead focused on current conditions. (E186). Three Opposition witnesses testified
about their concerns with more cars coming to the Mall, and one speculated about what
impact the traffic might have on nearby roads. See (E175-182). But there was no
substantial evidence that traffic generated by the gas station will have an adverse effect
on the Residential Neighborhood.

Consistent with Mr. Guckert's testimony, the Board found "that most of the
adverse effects from the additional traffic and congestion will occur on Westfield's
private property.” (E184). Westfield has, of course, consented to these effects and did
not join the protest here. In addition, County Technical Staff, which is charged with
examining traffic conditions, determined the traffic to be compatible with the site.
(E182-83).

Similarly, the Board's analysis of parking at the Mall shows no impact on the
residential neighborhood. Gas station customers will have no reason to park in the
residential neighborhood.

The Board made numerous specific findings that demonstrate compatibility with
the neighborhood, including the Residential Neighborhood, and many of these finding
relate to traffic and parking. For instance the following affirmative findings show that
traffic and parking will be compatible with the Residential Neighborhood:

. The proposed use will not cause objectionable noise, vibrations, odors,
dust, illumination or glare (E251);
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. There is a currently valid determination of adequate public facilities
[including roads] for the whole of Wheaton Plaza, and the Board is not
empowered to make a contrary determination (E252);

. The proposed use would not reduce the safety of vehicular or pedestrian
traffic (E253);
. The proposed use will not cause a nuisance because of noise, odors, or

physical activity (E253);

. The proposed site is more than 300 feet from the lot line of any public or
private school or any park, playground, day care center, or any outdoor use
characterized as cultural, entertainment and recreation use (E254-55);

. The proposed use will comply with requirements to be screened by a solid
wall or a substantial solid fence, not less than five feet in height, together with a
three foot planting strip on the outside of such wall or fence planted in shrubs and
evergreens (E259);

. The use will not cause any light spillage or glare into any residential zone
(E256, 260);

. The proposal is in compliance with parking space requirements; (E257,
258).

These findings are based on the evidence cited above and they are inconsistent
with the conclusion that traffic, parking and physical activity are incompatible with the
Residential Neighborhood.

The findings that relate only to general compatibility still indicate that increases in
traffic and parking are not of a degree that will change the overall character of the
neighborhood, including the Mall, the commercial areas and the Residential

Neighborhood. For instance, the Board found:

. The use is consistent with the Wheaton Central Business District and
Vicinity Sector plan (E249);

. The proposed use will not be detrimental to the economic value or
development of surrounding properties at the site (E250);

The proposed use will not alter the nature of the area (E251);
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. The proposed use would not adversely affect logical development of the
neighborhood (E254).

If traffic and parking issues were material, one would expect economic loss, an alteration
of the nature of the area, and adverse impacts on logical development.

Inconsistency in findings and conclusions both demonstrates the weakness of the
conclusions but also supports a finding that the conclusions are arbitrary and capricious.
This court held that “when an administrative agency acts in a manner that is inconsistent
with its earlier decisions, without providing an adequate explanation for the different
results, it acts arbitrarily and capriciously.” Bd. of Educ. of Somerset Cty. v. Somerset
Advocates for Educ., 189 Md. App. 385, 401 (2009); also Eaton v. Rosewood Ctr., 86
Md. App. 366, 375 (1991). Here the Board was inconsistent within the same opinion and
does not adequately explain the difference in its conclusions.”

The Opposition's speculative concerns about traffic and parking impacts are
analogous to those addressed in Mossburg v. Montgomery County, 107 Md.App. 1,
(1995), discussed above, and Anderson v.vSawyer, 23 Md.App. 612, 617 (1974). In
Mossburg, this Court reversed denial of a special exception based partly on increased
traffic, noting that the opposition presented no expert testimony, and that the "generic
traffic concerns of appellees do not constitute substantial evidence upon which the Board

could have based its decisions." 107 Md. App. at 27. Similarly, in Anderson, this Court

!5 Under the Zoning Ordinance, "the fact that a proposed use complies with all
specific standards and requirements to grant a special exceptions does not create a
presumption that the use is compatible with nearby properties and, in itself, is not
sufficient to require a special exception to be granted." § 59- 1.21(a)(2). Still, the
Hearing Examiner's findings recited above contradict his findings relating to traffic
and parking congestion.
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found that the Baltimore County Board of Appeals denial of a request for a special
exception for a funeral home, in part, based on concerns about traffic could not stand
where the opposition's expert conducted no study about the potential impact of
anticipated traffic and “there are no facts provided by either the expert or laymen to
support the conclusion that increased traffic ... is 'undesirable'. 23 Md. App. at 618-
19.'® The holdings of Mossburg and Anderson apply with equal force to the instant case.

For the reasons outlined, the Board's findings of incompatibility in this case based
on traffic congestion, parking congestion and physical activity are not supported by
substantial evidence. Neither are the Board's findings of incompatibility based on air
emissions, which should also be reversed on the same basis as its finding on potential

adverse health effects.

' The Board relied exclusively on Montgomery County v. Butler, 417 Md. 271 (2010),
to support its finding that the station is incompatible with the residential neighborhood
but did no comparison to the facts of this case. The Butler case is easily distinguishable
based on adjacency and the very different character of the two neighborhoods.
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CONCLUSION
For all the reasons stated herein, the decisions of the Board and the Circuit
Court should be reversed and the case remanded with instructions to allow the Special

Exception.
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§ 7409 National primary and secondary ambient air quahty standards 4‘2 USCA § 7409

okt S o AR s — kI8 T kR 4 B oA ot 4 e o NS N . i 0 s

United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter L. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 US.C.A. § 7409
§ 7409, National primary and secondary ambient air quality standards

Curreniness

(a) Promulgation

(1) The Administrator--

(A) within 30 days after December 31, 1970, shall publish proposed regulations prescribing a national primary ambient air
quality standard and a national secondary ambient air quality standard for each air pollutant for which air quality criteria
have been issued prior to such date; and

(B) after a reasonable time for interested persons to submil written comments thereon (but no later than 90 days after the
initial publication of such proposed standards) shall by regulation promulgate such proposed national primary and secondary
ambient air quality standards with such modifications as he deems appropriate.

(2) With respect to any air pollutant for which air quality criteria are issued after December 31, 1970, the Administrator shall
publish, simultaneously with the issuance of such criteria and information, proposed national primary and secondary ambient
air quality standards for any such pollutant. The procedure provided for in paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.

(b) Protection of public health and welfare

(1) National primary ambient air quality standards, prescribed under subsection (a) of this section shall be ambient air quality
standards the attainment and maintenance of which in the judgment of the Administrator, based on such criteria and allowing
an adequate margin of safety, are requisite to protect the public health, Such primary standards may be revised in the same
manner as promuligated,

(2) Any national secondary ambient air quality standard prescribed under subsection (a) of this section shall specify a level of
air quality the attainment and maintenance of which in the judgment of the Administrator, based on such criteria, is requisite
{o protect the public welfare from any known or anticipated adverse effects associated with the presence of such air pollutant
in the ambient air. Such secondary standards may be revised in the same manner as promulgated.

(c) National primary ambient air quality standard for nitrogen dioxide
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§ 7409. National primary and secondary ambient air quality standards, 42 USCA § 7409

The Administrator shall, not later than one year after August 7, 1977, promulgate a national primary ambient air quality standard
for NO, concentrations over a period of not more than 3 hours unless, based on the criteria issued under section 7408(c) of this
title, he finds that there is no significant evidence that such a standard for such a period is requisite to protect public health,

(d) Review and revision of criteria and standards; independent scientific review committee; appointment; advisory
functions

(1) Not later than December 31, 1980, and at five-year intervals thercafter, the Administrator shall complete a thorough review
of the criteria published under section 7408 of this title and the national ambient air quality standards promulgated under this
section and shall make such revisions in such criteria and standards and promulgate such new standards as may be appropriate
in accordance with section 7408 of this title and subsection (b) of this section, The Administrator may review and revisc criteria
or promulgate new standards earlier or more frequently than required under this paragraph.

(2)(A) The Administrator shall appoint an indepondent scientific review committee composed of seven members including at
least one member of the National Academy of Sciences, one physician, and one person representing State air pollution control
agencies.

(B) Not later than January 1, 1980, and at five-year intervals thereafter, the committee referred to in subparagraph (A) shall
complete a review of the criteria published under section 7408 of this title and the national primary and secondary ambient
air quality standards promulgated under this section and shall recommend to the Administrator any new national ambient air
quality standards and revisions of existing criteria and standards as may be appropriate under section 7408 of this title and
subsection (b) of this section.

(C) Such committee shall also (i) advise the Administrator of areas in which additional knowledge is required to appraise the
adequacy and basis of existing, new, or revised national ambient air quality standards, (ii) describe the research efforts necessary
to provide the required information, (iii) advise the Administrator on the relative contribution to air pollution concentrations
of natural as well as anthropogenic activity, and (iv) advise the Administrator of any adverse public health, welfare, social,
economic, or energy effects which may result from various strategies for attainment and maintenance of such national ambient
air quality standards.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 109, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1679; amended Aug. 7, 1977,
Pub.L. 95-95, Title I, § 106, 91 Stat. 691.)

42 U.S.C.A. § 7409, 42 USCA § 7409
Current through P.L. 114-143. Also includes P.L. 114-145 to 114-163,
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§ 7410. State implementation plans for national primary and..., 42 USCA § 7410

United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7410
§ 7410, State implementation plans for national primary and secondary ambient air quality standards

Currentness

(a) Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; indirect source
review program; supplemental or intermittent control systems

(1) Each State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, within 3 years (or such
shorter period as the Administrator may prescribe) after the promulgation of a national primary ambient air quality standard
(or any revision thereof) under section 7409 of this title for any air pollutant, a plan which provides for implementation,
maintenance, and enforcement of such primary standard in each air quality control region (or portion thereof) within such State,
In addition, such State shall adopt and submit to the Administrator (either as a part of a plan submitted under the preceding
sentence or separately) within 3 years (or such shorter period as the Administrator may prescribe) after the promulgation of a
national ambient air quality secondary standard (or revision thereof), a plan which provides for implementation, maintenance,
and enforcement of such secondary standard in each air quality control region (or portion thereof) within such State. Unless
a separate public hearing is provided, each State shall consider its plan implementing such secondary standard at the hearing
required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this chapter shall be adopted by the State after reasonable notice and
public hearing. Each such plan shall--

(A) include enforceable emission limitations and other contrel measures, means, or techniques (including cconomic
incentives such as fees, marketable permits, and auctions of emissions rights), as well as schedules and timetables for
compliance, as may be necessary or appropriate to meet the applicable requirements of this chapter;

(B) provide for establishment and operation of appropriate devices, methods, systems, and procedures necessary to--
(i) monitor, compile, and analyze data on ambient air quality, and
(if) upon request, make such data available to the Administrator;

(C) include a program to provide for the enforcement of the measures described in subparagraph (A), and regulation of the
modification and construction of any stationary source within the arcas covered by the plan as necessary to assure that national
ambient air quality standards are achieved, including a permit program as required in parts C and D of this subchapter;
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§ 7410. State implementation plans for national primary and...,, 42 USCA § 7410

(D) contain adequate provisions--

(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activity within the
State from emitting any air pollutant in amounts which will--

(D) contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to any
such national primary or secondary ambient air quality standard, or

(1Y) interfere with measures required to be included in the applicable implementation plan for any other State under part
C of this subchapter to prevent significant deterioration of air quality or to protect visibility,

(i) insuring compliance with the applicable requirements of sections 7426 and 7415 of this title (relating to interstate and
international pollution abatement);

(E) provide (i) necessary assurances that the State (or, except where the Administrator deems inappropriate, the general
purpose local government or governments, or a regional agency designated by the State or general purpose local governments
for such purpose) will have adequate personnel, funding, and authority under State (and, as appropriate, local) law to
carry out such implementation plan (and is not prohibited by any provision of Federal or State law from carrying out such
implementation plan or portion thereof), (i) requirements that the State comply with the requirements respecting State boards
under section 7428 of this title, and (iii) necessary assurances that, where the State has relied on a local or regional government,
agency, or instrumentality for the implementation of any plan provision, the State has responsibility for ensuring adequate
implementation of such plan provision;

(F) require, as may be prescribed by the Administrator--

(1) the installation, maintenance, and replacement of equipment, and the implementation of other necessary steps, by owners
or operators of stationary sources to monitor emissions from such sources,

(ii) periodic reports on the nature and amounts of emissions and emissions-related data from such sources, and

(iii) correlation of such reports by the State agency with any emission limitations or standards established pursuant to this
chapter, which reports shall be available at reasonable times for public inspection;

(G) provide for authority comparable to that in section 7603 of this title and adequate contingency plans to implement such
authority;

(H) provide for revision of such plan--

(i) from time to time as may be necessary to take account of revisions of such national primary or secondary ambient air
quality standard or the availability of improved or more expeditious methods of attaining such standard, and

LA 2016 Thamgon Reuters, No olaim to original U 8. Government Works. 2
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(i1) except as provided in paragraph (3)(C), whenever the Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate to attain the national ambient air quality standard which it
implements or to otherwise comply with any additional requirements established under this chapter;

(I) in the case of a plan or plan revision for an area designated as a nonattainment arca, mect the applicable requirements of
part D of this subchapter (relating to nonattainment areas);

(J) meot the applicable requirements of section 7421 of this title (relating to consultation), section 7427 of this title (relating
to public notification), and part C of this subchapter (relating to prevention of significant deterioration of air quality and
visibility protection);

(K) provide for--

(i) the performance of such air quality modeling as the Administrator may prescribe for the purpose of predicting the effect
on ambient air quality of any emissions of any air pollutant for which the Administrator has established a national ambient
air quality standard, and

(ii) the submission, upan request, of data related to such air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary source to pay fo the permitting authority, as a condition of any
permit required under this chapter, a fee sufficient to cover--

(i) the reasonable costs of reviewing and acting upon any application for such a permit, and

(ii) if the owner or operator receives a permit for such source, the reasonable costs of implementing and enforcing the terms
and conditions of any such permit (not including any court costs or other costs associated with any enforcement action),

until such fee requirement is superseded with respect to such sources by the Administrator's approval of a fee program
under subchapter V of this chapter; and

(M) provide for consultation and participation by local political subdivisions affected by the plan.
(3)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(1), Nov. 15, 1990, 104 Stat. 2409

(B) As soon as practicable, the Administrator shall, consistent with the purposcs of this chapter and the Energy Supply and
Bnvironmental Coordination Act of 1974 [15 U.S.C.A. § 791 et seq.], review each State's applicable implementation plans and
report to the State on whether such plans can be revised in relation to fuel burning stationary sources (or persons supplying fuel
to such sources) without interfering with the attainment and maintenance of any national ambient air quality standard within
the period permitted in this section. If the Administrator determines that any such plan can be revised, he shall notify the State
that a plan revision may be submitted by the State. Any plan revision which is submitted by the State shall, after public notice
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§ 7410, State implementation plans for national primary and..., 42 USCA § 7410

and opportunity for public hearing, bc approved by the Administrator if the revision relates only to fuel buming stationary
sources (or persons supplying fuel to such sources), and the plan as revised complies with paragraph (2) of this subsection. The
Administrator shall approve or disapprove any revision no later than three months after its submission.

(C) Ncither the State, in the case of a plan (or portion thereof) approved under this subsection, nor the Administrator, in the
case of a plan (or portion thereof) promulgated under subsection (c) of this section, shall be required to revise an applicable
implementation plan because one or more exemptions under section 7418 of this title (relating to Federal facilities), enforcement
orders under section 7413(d) of this title, suspensions under subsection (f) or (g) of this section (relating to temporary energy
or economic authority), orders under section 7419 of this title (relating to primary nonferrous smelters), or extensions of
compliance in decrees entered under section 7413(c) of this title (relating to iron- and steel-producing operations) have been
granted, if such plan would have met the requirements of this section if no such exemptions, orders, or extensions had been
granted,

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(2), Nov. 15, 1990, 104 Stat. 2409

(5)(A)(i) Any State may include in a State implementation plan, but the Administrator may not require as a condition of approval
of such plan under this section, any indirect source review program, The Administrator may approve and enforce, as part of
an applicable implementation plan, an indirect source review program which the State chooses to adopt and submit as part
of its plan.

(if) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any indirect source review
program for any air quality control region, or portion thereof.

(iti) Any State may revise an applicable implementation plan approved under this subsection to suspend or revoke any such
program included in such plan, provided that such plan meets the requirements of this section,

(B) The Administrator shall have the authority to promulgate, implement and enforce regulations under subsection (c) of this
section respecting indirect source review programs which apply only to federally assisted highways, airports, and other major
federally assisted indirect sources and federally owned or operated indirect sources.

{(C) For purposes of this paragraph, the term “indirect source” means a facility, building, structure, installation, real property,
road, or highway which attracts, or may attract, mobile sourccs of pollution. Such term includes parking lots, parking garages,
and other facilities subject to any measure for management of parking supply (within the meaning of subsection (c)(2)(D)(ii)
of this section), including regulation of existing off-street parking but such term does not include new or existing on-street
parking. Direct emissions sources or facilities at, within, or associated with, any indirect source shall not be deemed indirect
sources for the purpose of this paragraph.

(D) For purposes of this paragraph the term “indirect source review program” means the facility-by-facility review of indircct
sources of air pollution, including such measures as are necessary to assure, or assist in assuring, that a new or modified indirect
source will not attract mobile sources of air pollution, the emissions from which would cause or contribute to air pollution
concentrations--
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§ 7410. State implementation plans for national primary and...,, 42 USCA § 7410

(i) exceeding any national primary ambient air quality standard for a mobile source-related air pollutant after the primary
standard attainment date, or

(ii) preventing maintenance of any such standard after such date.

(E) For purposes of this paragraph and paragraph (2)(B), the term “transportation control measure” does not include any measure
which is an “indirect source review program”,

(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides that in the case of any
source which uses a supplemental, or intermittent control system for purposes of meeting the requirements of an order under
section 7413(d) of this title or section 7419 of this title (relating to primary nonferrous smelter orders), the owner or operator
of such source may not temporarily reduce the pay of any employee by reason of the use of such supplemental or intermittent
or other dispersion dependent control system,

(b) Extension of period for submission of plans

The Administrator may, wherever he determines necessary, extend the period for submission of any plan or portion thereof
which implements a national secondary ambient air quality standard fora period not to exceed 18 months from the date otherwise
required for submission of such plan.

(¢) Preparation and publication by Administrator of proposed regulations setting forth implementation plan;
transportation regulations study and report; parking surcharge; suspension authority; plan implementation

(1) The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the Administrator--

(A) finds that a State has failed to make a required submission or finds that the plan or plan revision submitted by the State
does not satisfy the minimum criteria established under subsection (K)(1)(A) of this section, or

(B) disapproves a State implementation plan submission in whole or in part,

unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, before the Administrator
promulgates such Federal implementation plan.

(2)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409

(B) No parking surcharge regulation may be required by the Administrator under paragraph (1) of this subsection as a part of an
applicable implementation plan, All parking surcharge regulations previously required by the Administrator shall be void upon
June 22, 1974, This subparagraph shall not prevent the Administrator from approving parking surcharges if they are adopted
and submitted by a State as part of an applicable implementation plan. The Administrator may not condition approval of any
implementation plan submitted by a State on such plan's including a parking surcharge regulation.
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(2) The Administrator may promulgate such regulations as may be reasonably necessary o carry out the purpose of this
subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order under section 7419 of this title, a suspension under subsection (f) or (g) of this
section (relating to emergency suspensions), an exemption under section 7418 of this title (relating to certain Federal facilities),
an order under section 7413(d) of this title (relating to compliance orders), a plan promulgation under subsection (¢) of this
section, or a plan revision under subsection (a)(3) of this section, no order, suspension, plan revision, or other action modifying
any requirement of an applicable implementation plan may be taken with respect to any stationary source by the State or by
the Administrator,

(i) Technological systems of continuous emission reduction on new or madified stationary sources; compliance with
performance standards

As a condition for issuance of any permit required under this subchapter, the owner or operator of each new or modified
stationary source which is required to obtain such a permit must show to the satisfaction of the permitting authority that the
technological system of contimious emission reduction which is to be used at such source will enable it to comply with the
standards of performance which are to apply to such source and that the constraction or modification and operation of such
source will be in compliance with all other requirements of this chapter.

(k) Environmental Protection Agency action on plan submissions

(1) Completeness of plan submissions

(A) Completeness criteria

Within 9 months after November 15, 1990, the Administrator shall promulgate minimum criteria that any plan submission
must meet before the Administrator is required to act on such submission under this subsection. The criteria shall be limited
to the information necessary to enable the Administrator to determine whether the plan submission complics with the
provisions of this chapter.

(B) Completeness finding

Within 60 days of the Administrator's receipt of a plan or plan revision, but no later than 6 months after the date, if any, by
which a State is required to submit the plan or revision, the Administrator shall determine whether the minimum criteria
established pursuant to subparagraph (A) have been met, Any plan or plan revision thata State submits to the Administrator,
and that has not been determined by the Administrator (by the date 6 months after receipt of the submission) to have failed
to meet the minimum criteria established pursuant to subparagraph (A), shall on that date be deemed by operation of law
to meet such minimum criteria.

(C) Effect of finding of incompleteness
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§ 7410, State implementation plans for national primary and..., 42 USCA § 7410

Where the Administrator determines that a plan submission (or part thereof) does not meet the minimum criteria established
pursuant to subparagraph (A), the State shall be treated as not having made the submission (or, in the Administrator's
discretion, part thereof),

(2) Deadline for action

Within 12 months of a determination by the Administrator (or a determination deemed by opcration of law) under paragraph
(1) that a State has submitted a plan or plan revision (or, in the Administrator's discretion, part thereof) that meets the minimum
criteria established pursuant to paragraph (1), if applicable (or, if those criteria are not applicable, within 12 months of
submission of the plan or revision), the Administrator shall act on the submission in accordance with paragraph 3).

(3) Full and partial approval and disapproval

In the case of any submittal on which the Administrator is required to act under paragraph (2), the Administrator shall approve
such submittal as a whole if it meets all of the applicable requirements of this chapter, If a portion of the plan revision meets
all the applicable requirements of this chapter, the Administrator may approve the plan revision in part and disapprove the
plan revision in part. The plan revision shall not be treated as mecting the requirements of this chapter until the Administrator
approves the entire plan revision as complying with the applicable requirements of this chapter.

(4) Conditional approval

The Administrator may approve a plan revision based on a comumitment of the State to adopt specific enforceable measures
by a date certain, but not later than 1 year after the date of approval of the plan revision, Any such conditional approval shall
be treated as a disapproval if the State fails to comply with such commitment.

(5) Calls for plan revisions

Whenever the Administrator finds that the applicable implementation plan for any area is substantially inadequate to attain or
maintain the relevant national ambient air quality standard, to mitigate adequately the interstate pollutant transport described
in section 7506a of this title or section 751 1c of this title, or to otherwise comply with any requirement of this chapter, the
Administrator shall require the State to revise the plan as necessary to correct such inadequacies, The Administrator shall
notify the State of the inadequacies, and may establish reasonable deadlines (not to exceed 18 months after the date of such
notice) for the submission of such plan revisions. Such findings and notice shall be public. Any finding under this paragraph
shall, to the extent the Administrator deems appropriate, subject the State to the requircments of this chapter to which the
State was subject when it developed and submitted the plan for which such finding was made, except that the Administrator
may adjust any dates applicable under such requirements as appropriate (except that the Administrator may not adjust any
attainment date prescribed under part D of this subchapter, unless such date has elapsed).

(6) Corrections

Whenever the Administrator determines that the Administrator's action approving, disapproving, or promulgating any
plan or plan revision (or part thereof), area designation, redesignation, classification, or reclassification was in error, the
Administrator may in the same manner as the approval, disapproval, or promulgation revise such action as appropriate without
requiring any further submission from the State, Such determination and the basis thereof shall be provided to the State and
public,
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Annotated Code of Maryland
Article - Environment

§2-101.
(a) In this title the following words have the meanings indicated.

(b)  “Air pollution” means the presence in the outdoor atmosphere of any
substance that is present in such quantities and is of such duration that it:

(1) May be predicted with reasonable certainty to be injurious to
property or to human, plant, or animal life; or

(2)  Unreasonably interferes with the proper enjoyment of the
property of others because of the emission of odors, solids, vapors, liquids, or gases.

(©) “Council” means the Air Quality Control Advisory Council.
(d) “Emergency” means:

(1) A condition of such public gravity and urgency that it requires
immediate response; or

(2) A condition that is predicted to a reasonable degree of certainty |
to require immediate action to carry out the provisions of this title.

(e) (1) “Emission standard” means a requirement that limits the
quantity, quality, rate, or concentration of emissions from a source.

(2) “Emission standard” includes any requirement that relates to the
operation or maintenance of a source to assure continuous emission reduction.

® “Person” includes any public or municipal corporation and any agency,
bureau, department, or instrumentality of federal, State, or local government.

(g)  “Political subdivision” means a county or municipal corporation of this
State.

(h)  “Regulated emissions” means the actual rate of emissions, in tons per
year, of any registered pollutant emitted by a source,to be calculated using criteria
consistent with 40 C.F.R. Part 70 (Operating Permit Program).

(1) “Source” means any person or property that contributes to air pollution.
§2-102.

It is the policy of this State to maintain the degree of purity of the air necessary
to protect the health, the general welfare, and property of the people of this State.
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Annotated Code of Maryland
Article - Environment

§2-103.

(a) In addition to the powers set forth elsewhere in this title, the Department
may obtain any federal or other funds that are available to this State for purposes that
are within the scope of this title.

(b) In addition to the duties set forth elsewhere in this title, the Department:

(1) Has jurisdiction over emissions into the air and ambient air
quality in this State;

(2) Is responsible for monitoring ambient air quality in this State;
and

(3)  Shall coordinate all State agency programs on ambient air quality
control.

(©) The Department may contract for or otherwise arrange for the use of the
facilities and services of appropriate agencies of political subdivisions in carrying out
the Department’s monitoring duties under this title.

§2-103.1.

Subject to § 21246 of the State Government Article, the Secretary, in
conjunction with the Secretary of Transportation, shall furnish a joint report, within
30 days after the date Congress modifies the provisions of the federal Clean Air Act,
to the Legislative Policy Committee, the Senate Judicial Proceedings Committee, and
the House Environmental Matters Committee outlining the status of changes in the
federal Clean Air Act as of that date and all other related and pertinent information.

§2-103.2.

(a) In this section, “ambient air monitoring data” means measured
concentrations of air pollutants, including air pollutants for which there are no
established ambient air quality standards or emission standards, obtained from an
ambient air monitor established by the Department.

(b) On or before January 1, 2000, and each year thereafter, the Department
shall provide public access to all air monitoring data in the State through the Internet.

(c) Ambient air monitoring data provided under this section:

(1) May be in summary form; and
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Annotated Code of Maryland
Article - Environment

2) Shall include all validated ambient air monitoring data for the 2
most recent calendar years for which data are available.

§2-104.

(a) (1)  Except as provided in this section, this title does not limit the
power of a political subdivision to adopt ordinances, rules, or regulations that set
emission standards or ambient air quality standards.

(2) A political subdivision may not adopt any ordinance, rule, or
regulation that sets an emission standard or ambient air quality standard less stringent
than the standards set by the Department under this title.

(b) The governing body of any political subdivision may ask the
Department to adopt rules and regulations that set more restrictive emission standards
or ambient air quality standards in that political subdivision.
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Annotated Code of Maryland
Article - Environment

§2-301.
(@) The Department:

(1)  May adopt rules and regulations for the control of air pollution in
this State, including testing, monitoring, record keeping, and reporting requirements;
and

2) Shall adopt rules and regulations that establish standards and
procedures to be followed whenever pollution of the air reaches an emergency
condition.

(b)  In adopting any rule or regulation under this title, the Department shall
consider, among other things:

(1)  The residential, commercial, or industrial nature of the area
affected;

(2) Zoning;
(€)) The nature and source of various kinds of air pollution;

(4)  The problems of any commercial or industrial establishment that
may be affected by the rule or regulation; and

(5) The environmental conditions, population density, and
topography of any area that may be affected by the rule or regulation.

(¢) Any rule or regulation adopted under this title that relates to grain
drying operations shall be adopted with the advice and consent of the State
Department of Agriculture.

§2-302.

(a)  The Department shall determine and may alter air quality control areas
into which this State is divided.

(b)  The Department shall adopt rules and regulations that set emission
standards and ambient air quality standards for each of the air quality control areas in
this State.

(© (1)  Unless a political subdivision requests a more restrictive standard
under § 2104 of this title, the Department shall set ambient air quality standards for
pollutants that are identical to the standards for pollutants for which national primary
or secondary ambient air quality standards have been set by the federal government.
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Annotated Code of Maryland
Article - Environment

(2)  To protect the public health, the general welfare, and property of
the people of this State, the Department may set State ambient air quality standards
for substances for which national ambient air quality standards have not been set by
the federal government.

3 If the Secretary finds that transportation through the air is a
significant factor in the buildup of a pollutant in a substance other than air and that
monitoring the substance facilitates control of the pollutant, a State ambient air
quality standard may establish a maximum concentration of the pollutant in that
substance.

(d (1) Except as provided in paragraph (2) of this subsection, if national
ambient air quality standards are attained in an air quality control area, the
Department shall set emission standards for that area based on the goal of achieving
emission levels that are not more restrictive than necessary to attain and maintain the
ambient air quality standards in that area.

(2)  The limitations of paragraph (1) of this subsection do not apply
to the extent that:

€)) A political subdivision requests a more restrictive standard
under § 2104 of this title; or

(i)  New source performance standards, national prevention of
significant deterioration requirements, national emission standards for hazardous
pollutants, or any other requirements of the federal Clean Air Act apply.

(3)  For those emissions for which no national ambient air quality
standards have been set, the Secretary may set emission standards and requirements
for various classes of sources.

§2-303.1.

The Department may not adopt regulations to implement Stage II of the
Program for Volatile Organic Emissions Control from gasoline retailing operations
unless:

(1)  The Department is mandated by the United States Environmental
Protection Agency;

(2)  The Department is unable to find other control strategies; and

3) The Environmental Protection Agency publishes notice in the
Federal Register that the State of Maryland is not in compliance with the provisions of
the Clean Air Act (42 U.S.C. §§ 7401 through 7602).
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§52.1070

Department of Environmental Protec-
tion on December 3, 2004, January 5,
2005, October 31, 2005, and November 9,
2005.

(1) Incorporation by reference.

(A) Chapter 151 of the Maine Depart-
ment of Environmental Protection
Regulations, ‘‘Architectural and Indus-
trial Maintenance (AIM) Coatings," ef-
fective in the State of Maine on No-
vember 1, 2008.

(11) Additional materials.

(A) Nonregulatory portions of the
submittal,

(60) [Reserved]

(61) Revigions to the State Implemen-
tation Plan submitted by the Maine
Department of Environmental Protec-
tion on April 27, 2005.

(1) Incorporation by refersence.

(A) Chapter 102 of Maine Department
of Environmental Protection Rules, en-
titled “Open Burning,” effective in the
State of Maine on April 25, 2005,

(B) State of Maine MAPA 1 form
which provides certification that the
Attorney General approved the rule as
to form and legality, dated April 12,
2005.

(62) Revisions to the State Implemen-
tation Plan submitted by the Maine
Department of Environmental Protec-
tion on July 14, 2004, and February 8,
2006.

(i) Incorporation by reference.

(A) Chapter 100 of the Maine Depart-
ment of Environmental Protection
Regulations, ‘‘Definitions,” effective in
the State of Maine December 24, 2005,

(B) Chapter 137 of the Maine Depart-
ment of Environmental Protection
Regulations, “‘Emission Statements,”
effective in the State of Maine on July
8, 2004, with the exception of the fol-
lowing sections which the state did not
include in its SIP revision request: sec-
tion 137.1.C; section 137.1,E; section
137.1.¥; section 137.2.A through F; sec-
tion 187.2.H: section 137.3.B; section
187.3.C; section 137.4.D(4), from the sen-
tence beginning with ‘“Greenhouse
gases’ to the end of this section; the
note within section 137.D(5); ‘section
137(B), and; Appendix A,

(ii) Additional materials,

(A) Nonregulatory portions of these
submittals.

(B) Correspondence from David W.
Wright of the Maine DEP dated June 6,
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2008, indicating which portions of Chap-
ter 137 should not be incorporated into
the State's SIP.

(63) Revision to Chapter 141 “Con-
formity of General Federal Actions,”
submitted by the Maine Department of
Environmental Protection on June 29,
2007 and effective in the State of Maine
on May 21, 2007.

(1) Incorporation by reference.

(A) Chapter 141 “Conformity of Gen-
eral Fsderal Actions” 1, Definition. Bf-
fective in the State of Maine on May
21, 2007,

(ii) Additional Materials,

(A) Chapter 141 “*Conformity of Gen-
eral Federal Actions,” 2. Conformity to
State and Federal Implementation
Plans. The Maine Department of Envi-
ronmental Protection amended its in-
corporation-by-reference within Chap-
ter 141.2 to reflect BPA’'s revision to
the Federal General Conformity Rule
for fine particulate matter promul-
gated on July 17, 20068 (71 FR 40420~
40497); specifically 40 CFR 51.852 Defini-
tions and 40 CFR 51.853 Applicability.

(64) Revisions to the State Implemen-
tation Plan submitted by the Maine
Department of Environmental Protec-
tion on October 3, 2007,

(1) Incorporation by reference.

(A) Maine Administrative Procedure
Act (MAPA) 1 Form which provides
certification that the Attorney General
approved Chapter 139 ‘‘Transportation
Conformity,” as to form and legality,
dated September 10, 2007,

(B) Chapter 139 of the Maine Depart-
ment of Environmental Protection
Regulations, ‘‘Transportation Con-
formity,” effective in the State of
Maine on September 18, 2007.

(i) Additional materials,

(A) Nonregulatory portions of the
submittal.

[37 FR 10870, May 31, 1972])

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.1037, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

Subpart V—Maryland

§62,1070 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State imple-
mentation plan for Maryland under



Environmental Protection Agency

gection 110 of the Clean Air Act, 42
U.8.C. 7410, and 40 CFR part 51 to meet
national ambient alr quality standards.
(b)y Incorporation by reference. (1) Ma-
verial listed as incorporated by ref-
erence in paragraphs (¢) and (d) was ap-
proved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and 1
CFR part 51. The material incorporated
is as it exists on the date of the ap-
proval, and notice of any change in the
material will be published in the FED-
ERAL REGISTER. Entries in paragraphs
(¢) and (4d) of this section with EPA ap-
proval dates on or after August 1, 2011
will be incorporated by reference in the
next update to the SIP compilation.
(2)(1) EPA Region III certifies that
the rules and regulations provided by
EPA at the addresses in paragraph
(b)(8) of this section are an exact dupli-
cate of the officially promulgated
State rules and regulations which have,
been approved as part of the State im-
plementation plan as of August 1, 2011,
(i1) EPA Region III certifies that the
source-specific requirements provided
by EPA at the addresses in paragraph

(c) EPA approved regulations.

§52.1070

(b)(3) of this section are an exact dupli-
cate of the officially promulgated
source-specific requirements which
have been approved in the notebook ‘40
CFR  52.1070(d)—Source-Specific Re-
quirements” a8 part of the State imple-
mentation plan as of December 1, 2008,
No additional revisions were made
since between December 1, 2008 and Au-
gust 1, 2011,

(3) Copies of the materials incor-
porated by reference may be inspected
at the EPA Region III Office at 1650
Arch Street, Philadelphia, PA 189103,
For further information, call (215) 814-
2108; the EPA, Air and Radiation Dock-
st and Information Center, Room Num-
ber 3334, EPA West Building, 1301 Con-
stitution Avenue NW, Washington, DC
20460. For further information, call
(202) 566-1742; or at the National Ar-
chives and Records Administration
(NARA). For information on the avail-
ability of this material at NARA, call
202~741-6030, or go to; hitp:.//
www.archives.gov/federal register/
code__of__federal _regulations/
ibr__locations.himl.

EPA-APPROVED FIEGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Code of Maryland State ef. Additional
Agsm'm?t‘;gg:a Title/subject fective EPA approval date explanaliorvcitation at 40
{COMAR) cltation date CFR 52,1100
26.11.01 General Administrative Provisions
26,11.01,01 . DOfiNfIONS tiverrrersrecssorcresssnman 7/8113 11/25/14, 79 FR 70099 Revised .01B(37),
26.11.01.02 ,oeines Relationship of Provisions In this | 8/1/88 11/3/92, 57 FR 49651 (cHOO)() (B)( 1).
Subtitle.
26,11.01.03 .covevuns Delineation of Areas ... B/1/88 11/3/92, 57 FR 49651 (c)(SOYINB) 7).
26.11.01.04 .......... | Tasting and Monltoring ... 3/5/12 1/25/13, 78 FR 5280 Amended section 04C,
26.11,01.05 .......... | Records and Information .............. | 6/30/87, 5/28/02, 67 FR 36810 (©)(172).
121104
26.11.01.05~1 1eeu. Emission Statements ... 1071224, 59 FR 51617 (€)(109).
26,11,01.08 .rees CICUMVENUON cvvvveersnsmrsserensmsecees | 81188 11/3/92, 57 FR 49651 (c)soN B 7).
28,11.01.07 .covvvesr. Malfunctions end Other Tem- | 8/1/88 11/3/92, 67 FR 49651 (CHIO)DBY 1)
porary Increases In Emisslons.,
26,11.01.08 ... | Determination of Ground Level ] 8/1/88 11/3/92, 57 FR 48651 () S0)(IKBYS5).
Concentrations—Acceptable
Techniques,
26.14.01.09 ..eeenr, | Vapor Prassure of Gasoling ... B/1/88 11/3/92, 57 FR 49651 (cHIO)(INBYS)
26.11.01.10 Lo Continuous Emission Monitoring | 7/22/91 2/28/96, 61 FR 7418 {c)(108); TMBO-01 was ap-
(CEM) Requiramants, proved as “additional ma-
terial”, but not IBR'd.
41
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP~

Continued
Code of Maryland State of- Additional
Agg“g}:‘ggg‘g Title/subject tective EPA approval date explanation/cliation at 40
(COM%R) citation date CFR 52,1100
26.11.02 Permits, Approvals, and Reglstration
26,11.02,01 .......... Definltions .....aumee rvieens | 518195 2/27/03, 68 FR 9012 (c)(182); Excep-
tflons:28,11,02.01B{1), (1~
1), {(4)-(6). (10), (15), (16),
(22), (29)~(33), (37).(39),
(42), (46), (49), (60), (54)
26,11.02.01 ..ovvenn | DBANKIONS wvvicivvinmviinisiimvnninnn, | 3512 2/28/13, 78 FR 13497 Revised ,018(44) and
01C(1).
26.11.02.02 Geaneral Provisions ... | 5/8/08 2/27/03, 68 FR 8012 (c)(182); Exception; .02D.
26,11,02.03 Federally Enforceable Permlls to | 5/8/86 2/27/03, 68 FR 9012 (c)(182),
Construct and State Permits to
Operate.
26.11.02.04 ........ . | Duration of Permits ... s | 518185 2/27/03, 68 FR 9012 (c}{182); Exception: .04C(2),
26.11.02.05 .......... | Violation of Permits and Approv- | 5/8/95 2/27/03, 68 FR 9012 (e)(182).
als.
26.11.02.06 .......... | Danial of Applications for State | 5/8/95, 6/ | 2/27/03, 68 FR 9012 {c)(182).
Pemmits and Approvals, 16/97
26,11.02.07 .......... | Procedures for Denying, Revok- | 5/8/65 2/27/03, 68 FR 8012 (c)182}.
ing, or Reopening and Revising
a Parmit or Approval.
26.11,02.08 ...cvvaie Late Appilcations and Delays In | 5/8/95 | 2/27/03, 88 FR 8012 {c)(182),
Acting on Applications,
26,11.02.09 .......... | Sources Subject to Permits to | 11/18/08 | 210/12, 77 FR 63963 Revised 26.11.02.09A(1),
Construct and Approvals. (2); limited approval,
28,11.02.10 ...... . | Sources Exempt from Permits to | 8/11/11 61212 Revised .10X
Construct and Approvals, 77 FR 34808 ,
28,11.02.11 Lo Procedures for Obtaining Permits | 5/8/85, 6/ | 2/27/03, 68 FR 8012 {c){182); Exception: ,11C,
to Construct Certaln Significant 16/87
Saurces.
28.11.02.12 ......0oee Procedures for Obtaining Approv- | 5/16/11 8/2/12, 77 FR 48949 Addad .12A(2)
als of PSD Sources and NSR
Sources, Permits to Construct,
Permit to Construct MACT De-
terminations On a Case-by-
Case Basis in Accordance with
40 CFR pant 63, subpart B, and
Certain 100-Ton Sources,
26.11.02.13 ..inie .. | Sources Subject to State Pemnits | 5/8/85 2/27/03, 88 FR 9012 (©)(182).
to Operate.
26.11.02,44 oo | Procedures for Obtalning State | 5/8/85, &/ | 2/27/03, 68 FR 9012 (c)(182).
Permits to Operate and Permits 16/97
to Construct Cartaln Sources
and Permits to Construct Con-
trol  Equlpment on Existing
Sources.
26,11.04 Amblent Alr Quality Standards
26,11,04,02 .......... | Amblent Alr Quality Standards, | 9/17/12 2/11/18, 78 FR 9593
Definltions, Reference Condi
fions, and Methods of Measure-
ment, :
26,11.06 Alr Quality Episode System
26.11.05.01 .......... | Dafinittons ........oocieen . | 8/18/80 4/14/94, 59 FR 17688 {c){(100).
26.11,06.02 General Requirements ... . | 6118/90 4/14/94, 59 FR 17698 {c)(100).
26.11,05,03 Alr Polfution Episodes Criteria ....... | 6/18/80 4/14/84, 69 FR 17698 {c)(100).
26.11.06.04 Standby Emissions  Reduction | 8/1/88 11/3/92, 57 FR 40651 (c)(80)(I)(B)(4).
Plan,
26,11.05.05 «oooniree Contrgl nf!equlrements and Stand- | 6/18/80 4/14/94, 69 FR 17698 {e)(100).
by ors.
26.11.05.08 .ocovverne Tables ... 8/1/88 11/3/92, 57 FR 49851 (cHO0)i)(B)(4).
26,1108 Genoral Emissions Standards, Prohibitions, and Restrictions
26.11.06.01 ...oovre DefiNfONS .cvveceerisniimanninimeninine ] 5/8/91 l 11/28/84, 59 FR 60908 l (e)(102)(IXB)( 14).

42
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP—

Continued
Code of Maryland State of- Additionat
Adm‘ﬁ‘lsa't‘{gn‘;e Titie/sutject tective EPA approval date explanation/citation at 40
(COMAR) cltatlon date CFR 52,1100
26.11.08.02 Visible €missions ... 11/24/03 8/1/07, 72 FR 41891 Revised paragraph
{Excopt: 26,11.06.02A(2),
-02A(1)(e),
(1)(a), (1)(h)
().
26.11.06.03 ...... e | Particuiate Matler e 11/11/02 | 8/6/03, 68 FR 46487 {c)(181).
26.11.08.04 .......... | Carbon Monoxide In Areas Wl and | 1/5/88; re- | 4/7/83, 58 FR 18010 (€){92).
[ codified,
B/1/88
26.11.08.05 ......... | Sulfur Compounds from Other | 11/11/02 8/6/03, 68 FR 46487 {c)(181).
than Fuel Burmning Equipment.
26,11,06,06 .......... Volatile Qrganic Compounds ........ 9/22/97 5701, 68 FR 22024 {c)(158) Note: On 2/27/03
(68 FR 89012), EPA ap-
proved a revised nle ¢ita-
tion with a State eflective
date of 6/6/95
[(©)(182)()(C).
26.11,08.10 ..rveen. | Refuse Buming Prohiblted in Cer- | 8/1/88 11/3/92, 57 FR 49651 {cH(90)()(B)(5).
tain Instaliations.
26,11,08.14 ......... | Control of PSD Sources ...u.u e | 71813 11/26/14, 79 FR 70099 Reovised .14B(1).
26.11.06.15 i Nitrogen Oxides from Nitic Acid | 8/1/88 11/3/92, 57 FR 49651 (c)(80)(I)NBNSE).
Plants.
26.11,06.16 ..oivens TALIES .overiresiimiesiaviovasassensanen veens | BI1788 11/73/92, 57 FR 48651 {0 ()(B)(S).
26,11.07 Open Fires
26.11.07.01 .......oe. | Definitions ... 5/22/95 8/11/02, 67 FR 39858 (c)(173).
26.11.07.02 ,.eeeres | Gonoral B/22/85 2/25/97, 62 FR 8380 (€)(120).
26.11.07.08 ......... | Control  Officer May Authorize | 8/11/97 6/11/02, 67 FR 39868 (c)(173).
Certain Open Fires.
26.11,07.04 oo | Public  Officers May  Authorize | 5/22/95 2/25/97, 62 FR 8380 {c}120).
Centain Flres.
26.11.07.05 v | Open Fires Allowed Without Au- | 5/22/95 2/25/97, 62 FR 8380 (c)(120) .05A(3) & (4), and
thorization of Controt Officer or L058(3) are State-enforce-
Public Officer, able only.
26.11.07.06 ,,cciern Safety Determinations at Faderal | 8/11/97 &/11/02, 87 FR 398566 (©)(173).
Facliities.
10,18.08/26.11.08 Control of Incinerators
10.18,08/ DlNIONS wcvvmerrrsssereraremsmarnrarenes | SH2/05 9/16/08, 73 FR 53130 Definition of “crematory” Is
26,11.08.01. added.
10,18.08.02 .., Applicabllity ..o wene | 7/18/80 8/5/81, 46 FR 39818 {c)(45).
10.18.08.03 Prahibition of Certaln lnclnera!ors 6/8/81 5/11/82, 47 FR 20126 {c)}(s8).
in Areas Ul and V.
10.18.08/ Vislble EMISSIONS .o | 11724103 | 8/1/07, 72 FR 41891 Revised paragraph
26,11.08.04, 26,11.08.04C,
10.18.,08/ Particulate Matter ......euviennen . | 8/112/05 8/15/08, 73 FR 53130 Sections ,06A(3) ang
26,11.08.05. , ,05B(2)(a) are revised,
10.16.08.06 .......... | Prohibition of Unapproved Haz. | 3/25/84 7/2/85, 50 FR 27245 (c)(82).

ardous Waste Incinerators,

26.11.08Contro

I of Fuel Burning Equipment, Statlonary intem

al Combustion Engines, and Certain Fuel-Burning

instafiations
26.11,09.01 ..o, DEfNIIONS 1vccrrecrememermressnsenonien | 92010 2/22/11 78 FR 9660 Ravision removes definition
of “fuel-buming equip-
ment.” The SIP effective
date Is 4/25/11,
26.11,00.02 ...... e | Applicability .. 8/1/88 11/3/92, 57 FA 49651 {CHS0YI)(BX 7).
26.11.09.08 1o | Goneral Condltlons tor Fuel Bum- 6/21/04 716/05, 70 FR 38774 Revised paragraphs
ing Equipment. 26.11.08.03C(1) and
: .03C(2),
26,11,09.04 .00 Prohibition of Certain Mew Fuel | 8/1/88 11/3/92, 57 FR 49651 (C)(90)INBY 7).
Buming Equipment,
26.11.08.05 oen.e.n. | Vislble EMISSIONS wveeiveiimninnen | 11/24/03 B8/1/07, 72 FR 41881 Revisad paragraph
28.11.09.05A(3).
43
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP—

Continued
Code of Maryland N
State af- Additional
Agg "&'13‘@3? Title/subject fective EPA approval date explanation/citation at 40
(COMAR) citation date CFR 52.1100
26.11.09.08 .......... | Control of Particulate Matter ......... | 6/21/04 7/6/05, 70 FR 38774 Adgdition of paragraph
26.11.09,06C,
26.11.08.07 .......... | Control of Sulfur Oxides from Fuel | 8/1/88 11/3/02, 67 FR 49661 (cX80)(I)(B)( ).
Buming Equipment, .
26,11.,08.08 ........, | Control of NOx Emissions for | 11/24/03 9/20/04, 689 FR 58170 {c)(191).
Major Statlonary Sources.
26.11.09.08 .......... Tables and DIagrams ......ena | 11411/02 | §/1/08, 68 FR 23208 (c)(183); Revised Table 1.
26.11.10 Control of lron and Stes! Production Instailations
26.11.10.01 Definitions .... e | 12/25/00 | 11/7/01, 66 FR 56222 (c)(163),
28.11.10.02 Applicabillty .. 11/2/98 9/7/01, 668 FR 46727 {c)}(153).
26,11.10.03 ... Visible Emisslons 6/29/09 7/27/2012 77 FR 44148 Revised paragraphs A, and
D. of 268,11,10.03 for Sin-
tering Plants.
26.11.10.04 ... Control of Particulate Matter ......... | 11/2/98 977/01, 66 FR 48727 {c){153),
26,11.10.06 .. Sultur Content Limitations for | 11/2/98 9/7/01, 66 FR 46727 {c){1863).
Coke Oven Gas.
26.11,10,05~1 ...... | Control of Carbon Monoxide | 9/12/056 2/0/10, 75 FR 6307
Emissions from Basic Oxygen
Furnaces.
26,11.10.08 ......... . | Control of Volatite Organlc Com- | 12/25/00 11/7/01 66 FR 56222 {c)(183),
pounds from fron and Steel
Production Installations.
26.11,10,07 .......... | Testing and Observation Proce- | 12/26/00 11/7/01, 66 FR 58222 {C}{163).

dures.

26.11.11 Control of Petroleum Products installations, Including Asphalt Paving, Asphait Concrete Plants, and Use of

Waste Olls
26.11.11.01 v | Applicabillity w.iicinininivirsnae. | 8/1/88 11/3/92, 57 FR 49651 (c)(90)()(B) 9.
26.11,11.02 1.oveeree | Asphalt PaVING i | 4/26/83 1/6/95, 80 FH 2018 (o) (113)(XBY( .
26,11.11.03 ..o Asphait Concrete Plants in Areas | 8/1/88 11/3/92, 67 FR 49661 {CHBO)(IHB)(9).
i, ¥, V, and VI
28.11.11.06 ... | Use of Waste Olls as Fuel ......... | 8/1/88 11/3/62, 57 FR 48661 (C)(90)(INBY(9).
26.11,12 Conirol of Batch Type Hot-Dip Galvanizing Installatione
26,11.12,01 wovirins Definltions wverenssinnnrens | 9/8/85 7/25/00, B4 FR 45743 {c)(149),
28.11,12.02 .. .. | Applicability .. 5/8/95 7/25/00, 84 FR 45743 (c)(149).
26.11,12.03 .. Prohibitions and Exampﬂons 5/8/65 7/25/00, 64 FR 45743 {c){149).
26,11,12.04 ... | Visible Emisslons .. 8/1/88 11/3/92, 57 FR 48651 (c)8OMI(BX 10},
26.11.12,05 .......... | Particutats Matter ...... v | 871788 11/3/92, 57 FR 49651 (cHO0MiX(B)( 10).
26.11.12.06 .......... | Reporting Requiremen woree | 871788 11/3/92, 57 FR 49651 (c)(80)(H(B)(10).
26.11.13 Control of Gasoline and Volatila Organic Compound Storage and Handling
26.11.13.01 vcvrnn | DBANIONS wcvervrrararsenmimensemnnnaes | 1011807 | 7118/08, 73 FR 41268
26,11,13.02 , Applicabllity and Exemption 4/26/93 1/6/96, 60 FR 2018 {e(113)(IBX3).
26,11.13.03 Large Storage Tanks ... 8/1/88 11/3/92, 57 FR 49651 {eX80)()(B){(12).
26,11.13.04 . Loading Operaions ..uweneens | 81187 12/22/98, 63 FR 70667 {c){132).
26,11.13.05 . Gasoline Leaks from Tank Trucks | 2/16/93 1/8/95, 60 FR 2018 {c)(112),
26,11.13.06 . .. | Plang for Compllance ... 4/26/93 1/6/95, 80 FR 2018 {c)(H13)(I{BK5).
26,11,13.07 .......... | Control of Gasoline and VOC | 6/18/07 717108, 73 FR 40870
Emisslons from Portable Fuel
Containers,
26.11,13.08 .......... | Contral of VOC Emissions from | 10/18/07 7/18/08, 73 FR 41268 New Regulation,
Matine Vossel Loading.
26.11.14 Control of Emissions From Kraft Pulp Mills
26.11.14.01 ....oneeee | DOANHONS ooviiciiiinrinsesinssisasinsinns 1/&/0/1. 10/ | 11/7/01, 66 FR 56220 {0)(170).
15/01
26.11.14.02 . Applicabifity ., . | 1/8/01 11/7/01, 86 FR 56220 ©(170).
26.11.14.06 ..., Control of Vola e Organlc Com- 1/8/01, 10/ | 11/7/01, 66 FR 56220 (c){170).
pounds, 18/01
44
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP—
Continued

Code of Maryland
State ef- dditi
Agg\imgt&gyi\ée Titlessubject foctive EPA approval date explanaﬁoggﬂgﬁén at 40
{COMAR) citation date CFR 52.1100
26,11,17 Requirements for Major New Sources and Modlifications
26.11.17.01 . DefiNtlons ...iccvmeaenmonn 10/22/07 8/2/12, 77 FR 45949,
26,11,17.02 Applicability ..o 10/22/07 8/e/12, 77 FR 45949,
26.11.17.08 .., General CONAIIONS oo | 10/22/07 8/2/12, 77 FR 45948,
26,11.17.04 .......... | Creating Emission  Reduction | 10/22/07 B8/2/12, 77 FR 46949 Ravised; Former Regulation
Credits (ERCs). .04 is repealed and re-
placed In its entirety.
26,11,17.05 ..o Information on Emigsion Reduc- | 10/22/07 | 8/2/12, 77 FR 45849 Revised; Former Regulation
tions and Certification. .06 Is repealed and re-
placed In its entirety.
26.11,17.06 .......... | Transterring Emission Reduction [ 10/22/07 | 8/2/12, 77 FR 45949 Added.
Credits,
26.11,17,07 .......... | Plantwide Applicabliity Limit | 10/22/07 8/2/12, 77 FR 45949 Added.
(PALY—Qenera,
26.11.17.08 .0 Plantwide Applicability Limit | 10/22/07 8/212, 77 FR 45949 Added,
(PALY—Permits.
26.11,17.09 ... e | Plantwids Applicabliity ~ Limit | 10/22/07 8/2/12, 77 FR 45949 Added.
{PAL)—Monitoring, Record
Kaeping, and Reporting,
26,11.19 Volatile Organic Compounds From Speclfic Procesases
28.11.19.01 1reers | DEAIAIGIONE uoccernvnrecsrinaismsesinsenees | 6/5/5 9/2/97, 62 FR 46199 (c)(126) Note: On 5/13/1998
(63 FR 26462), EPA ap-
provad the revised defini-
tion of “major stationary
source of VOC * with a
State effective date of 5/8/
1995 [(0){128)].
26.11.19.02 ..o Applicabliity, Determining Compti- | 3/5/12 1/25/13, 78 FR 5280 Amended sections 020,
ance, Reporting, and Goneral .02E, .02G and .02l
Requirements.
26.11.19.03 .o | Automotive and Light-Duty Truck | 9/22/87 11/5/98, 83 FA 53720 {c)(140),
Coating.
26.11.19.04 oo . | Can Coating ....oevrrenr 8/1/88 11/3/92, 67 FR 49651 (CHO0))(BY 12).
26.11,19.05 .vvveevnr. | Coil Co@tING wveevirverer . | 81/88 11/3/92, 57 FR 49851 (CHoO)iIHB) 12).
26.11,19.06 , .. | Large Appllance Coaling ... | 10/1/10 5/12/11, 76 FR 27610,
26,11.18.07 1w | Paper, Fabrle, Film, and Fall | 6/16/11 10M7/11, 76 FR 84022 Ravisions to Section title and
Coating. Sections .07A and
' 07C(3).
26.11.18.07-1 ...... Control of VOC Emisslons from | 6/15/98 6/17/99 64 FR 32415 {c)(142).
Solld Resin Decorative Suriace
Manufacturing,
26,11.19.07-2 ...... | Plastic Parts and Business Ma- | 5/16/11 10/17/11, 76 FR 64022 New Regulation.
chinesg Coating.
26.11.18.08 vevrn. | Metal Fumiture Coating ... 8/1/88 11/3/92, 57 FR 48661 (CHBO)1)(BY(12),
26.11,19.08 .icvvenns Control of Volatiie Organic Com- | 6/5/96 8/4/97 62 FR 41853 {c)(128).
pounds (VOC) Emissions from
Cold and Vapor Dsegreasing.
26,11.18.10 cvees Flex?graphlc and Rotogravure | 4/19/10 8/27/10 76 FR 59086 Revision to section ,108(2).
Printing.
26.11,19.10-1 ...... | Flexible packaging printing ...... v | H19/10 9/27/10, 75 FR 58088 New Regulation,
26.11.19.11 ... | Lithographic  and  Letterpress | 5/16/11 7/28/12 Sectlans .11A through .11E
Printing. 77 FR 43001 are revised; sections ,11F
through . 11H are added,
26.11.19.12 s Dry Cleaning Installations ..... 9/22/97 9/2/98, 63 FR 48662 (c}{131).
26,11.19.13 .s DOrum and Pall Coating ......... &16/11 10/17/11 76 FR 64017 Revislons to Section litle and
Sections .13A, .138, and
.13C and additlon of new
¢ Saection ,13D.
26.11.19.13=1 ....., | Aerospace Coating Operations .... | 10/2/00, 11/7/01, 66 FR 56220 (c)(1689).
10/16/
01
26.11.19.13-2 ..., Brake Shoe Coating Operations ... | 8/24/98 6/17/99, 64 FR 32416 {c){142).
26.11.19.13~3 ...... | Control of VOC Emisslons from | 6/29/68 6/17/99, 64 FR 32415 {c)}{142),
Structural Steel Coating Oper-
ations,
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26,11.19.14 .......... Manufacture of Synthesized Phar- | 5/8/81 11/29/94, 59 FR 60908 ©)(102)()(BY( 14},
. maceutical Produots,
26,11.19,15 .......... | Paint, Resin, and Adheslve Manu- | 4/19/10 10/18/11, 76 FR 64237 Amendments to Sections
tacturing and Adhesive and 164 and ,15C,
Sealant Applications,
26.11.19.16 .......... | Conirol of VOC Equipment Leaks | 8/18/91 9/7/94, 59 FR 46180 (©)(108)()(BX ).
28.11.18,17 .vis Control of Volatile Organic Com- | 9/12/05 /31/08, 71 FR 16237
pounds (VOC) Emisslons from
Yeoast Manufacturing.
26.11,19.18 ..0vvee. | Control of Volatile Organlc Com- | 8/10/02 1/15/03, 68 FR 1872 {c)(177).
pounds (VOC) Emissions from
Screen Printing and Digital Im-
aging.
26.11.19.18 .......... | Control of Volatile Organic Com- | 10/2/00 5/7/01, 86 FR 22924 {c)(156}.
pounds (VOC) Emissions from
Expandable Polystyrene Oper-
ations.
26,11.19.21 .......... | Controt of Volatile Organic Com- | 7/3/95 10/16/97, 62 FR 53544 (©)(128)(IHBY(4).
pounds (VOC} Emissions from
Commercial Bakery Ovens. .
26.11,19.22 .......... | Contral of Volatlle Organic Com- | 8/11/87 9/23/99, 64 FR 41445 {c)(137).
pounds (VOC) Emissions from
Vinagar Generators.
26,11.19.23 ... .. | Control of VOC Emissions from | 4/16/12 9/26/12, 77 FR 58083 Entire reguiation revised,
Vehicle Reflnishing. ,
26.11.19.24 .......... | Contral of VOC Emissions from | 8/11/87 9/23/99 684 FR 41445 (c)}(137).
Leather Coating.
26.11,19.25 .......... | Control of Volatite Organlc Com- | 8/11/87 1/26/89, 64 FR 3852 {c}(141).
pounds from Explosives and
Propeliant Manufacturing.
26.11.19.26 ... | Control of Volatltle Organic Com- | 8/11/87 8/19/99, 84 FR 45182 (c)(139).
pound Emissions from Rain-
forced Plastic Manufactuting. !
26,11.19.27 ..virene Control of Volatile Organic Com- | 10/20/97 8/5/01, 66 FR 46379 (c)(166).
pounds from Marine Vessel
Coating Operations. .
28,11,19.27-1 ...... Control of Volatite Organic Com- | 10/12/12 9/26/13, 78 FR 59240 Regulation Added.
pounds trom Pieasure Craft
Coating Oparations,
26,11.19.28 ... . | Control of Velatite Organic Com- | 10/2/00 BI7/01, 68 FR 22024 (c)(157),
pounds from Bread and Snack
Food Drying Operatlons.
268.11,18.29 .....oee Control ¢f Volatile Organie Com- | 10/2/00, 14/7/01, 68 FR 56220 (c)(160).
pounds from Distilled Spirits Fa- 10/15/
cilities. 01
26,11.19.30 ....... ... | Control of Volatlle Organlc Com- | 4/21/08 10/18/11, 76 FR 64237 Amendments to Sections
pounds from Chemical Produc- 30A, 308, ,30C and
tion and Flouropolymer Materia) \30E,
, Installations.
26.11.19.31 .......... | Control of Volatile Organic Com- { 8/5/08 111/07, 72 FR 1289
pounds from Medical Davice
Manufacturing.
26.11.19.33 .......... | Controt of Volatlle Organic Com- | 4/18/10 1/26/11, 76 FR 4534 New Ragulation,
pounds (VOCs) from Flat wood
Paneling Coatings.
28.11.20 Moblle Sources
26,11,20.02 .......... | Motor Vehicle Emission Control | 8/1/88 11/3/92, 57 FR 49851 {©)(S0)N(BN1T) [as
Devices. 26,11,20.08).
26,11.20.03 .......... | Motor Vehicle Fusl Specifications | 10/26/92 | 6/10/94, 59 FR 29967 (©(101)G)(B)3).
26.11.20.04 .......... | National Low Emission Vehicle | 3/22/99 12/28/98, 64 FR 72564 (0)(146).
Program.
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26.11,24 Stage I Vapor Recovery at Gasoline Dispensing Faclliitlies

ers.

26,11.24.01 e Dofinitions ........cpeeceremmrsrmvnionensns | 112907 1/17/08, 73 FR 3187 Addition of “Certified Inspec-
tor” and " ‘Vapor Recovery
. System.”
26.11,24,01~1 ...... | Incorporation by Refarence ........ 4/15/02 5/7/03, €8 FR 24363 ©){(178).
26,11.24.02 ..., .. | Applicabliity, Exemptions, and Ef- | 4/15/02 §/7/03, 68 FR 24363 {©)(178).
fective Date.
26.11.24.03 ...0eeee General Requirements ... | 4/15/02 5/7/08, 88 FR 24383 {e)(178).
26.11.24.04 .......... | Tosting Requirements ... | 2/28/06 5/8/06 71 FR 26688
26.11.24.05 .......... | INSpaCtion Requiremems ........... | 2/16/83 6/6/84, 59 FR 28730 {c)(107).
26,11.24,05~1 ... . | inspections by a Certifled inspac- | 1/28/07 1/17/08, 73 FR 3187 Added Sectlon,
tor,
28,11.24.08 .......... Training Requirements. for Oper- | 2/16/93 6/9/94, 689 FR 20730 {c)(107}.
ation and Malntenance of Ap-
proved Systems.
26.11,24.07 .........- | Record-Keeping .and Reporting | 2/28/05 6/8/08, 71 FR 26688
FAsquiremants.
26,11,24.08 .......... | Instructional Signs - 2/15/93 6/8/94, 59 FR 28730 (e)107).
26,11.24,09 ., Sanchions ... 2/16/93 6/8/94, 59 FR 29730 {c)(107).
26.11.25 Control of Glasa Melting Furnaces
26,41.25.01 Loureeee | DEAAHIONS wervveniisenrinsinnvveseanisenens | 10/5/98 10/19/06, 70 FR 60738
26,11.25.02 .. . | Applicability and Exemptions ........ | 10/5/98 10/18/05, 70 FR 60738
26.11.25.03 ......o.. | Vislble Emisslons from Glass | 10/5/98 10/18/06, 70 FR 60738
Melting Fumaces, .
26,11.25.04 ..,....... | Particuiate Matter Emissions from | 10/5/98 10119/05, 70 FR 80738
’ Glass Melting Fumaces,
26.11.26 Conformity
26,11.26.01 ........ | PUipose 8/30/08 9/26/11, 76 FR 69254 New Regulation,
26.11,28.02 .......... | Definitions .., 6/30/08 9/26/11, 76 FR 69254 Detlinitions added for trans-
portation conformity; defi-
nitions for general con-
formity ware approved at
. (c)(1386).
26.11.26.08 ..ot Transportation Conformity .. 6/30/08 8/26/11, 76 FR 59254 New Regutation,
26,11.26.04 ........ . | Transportation Conformity—Con~ | 6/30/08 9/26/11, 76 FR 58254 New Regulation.
sultation in General.
26.11.26.05 ..,....... | Transportation Conformity—Iinter- | 6/30/08 8/26/11, 76 FR 59254 Now Regulation,
agency. Consultation Require-
ments.
26,11,26,06 .......... | Transportation  Confornity—Dis- | 6/30/08 9/26/11, 76 FR 59254 New Regulation,
pute Resolution.
26.11.26.07 .......... | Transportation Conformity—Public | 6/30/08 9/26/11), 76 FR 59254 New Regulation,
Consultation Procedures,
26,11.26.08 ...ovre. | Transportation Conformity—Iinter- | 6/30/08 9/26/11, 76 FR 59254 New Regulation,
agency Consultation, .
26.11.26,09 ..o General Comformity ... . | 6/30/08 9/26/11, 76 FR 59254 Formerly SIP regulation
26,11.28,03.
26,11,27 Emisslon Limitations for Power Plants
26.11.27.01 . Definitions ..o s | 7116/07 8/4/08, 73 FA 651599
268.11.27.02 .......... | Applicability and Exceptions 7118107 9/4/08, 73 FR 51599
26,11.27.03 ........ .. | General Requiremants ... 716/07 ©/4/08, 73 FR 51599 Exceptions: Paragraphs
L03B(7T)(a)(il) and .03D;
the word “and” at the end
of paragraph .038(7)(a)(l).
26.11.27,05 .......... | Monltoring and Reporting Re- | 7/16/07 9/4/08, 73 FR 51699
quiraments.
26,11,27.06 .......... | Judicial Review of Penalty Walv- | 7/16/07 9/4/08, 73 FR 51698
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26,11,28 Clean Alr Interstate Rule

26,11.28.01 Definitions . [ 6/16/08 10/30/08, 74 FRA 56117
26.11.28.02 .. incorporatlon by Reference 6/16/08 10/30/09, 74 FR 563117
26,11.28.03 Affected Unlts and Genaral Re- 6/16/08 10/30/09, 74 FR 56117

quirements,
26.11.28.04 .......... | Requiremants for New Affecied | 6/16/08 10/30/08, 74 FR 56117

Trading Units and NOx Set '

Aside Pool.
26,11,28,05 .......... | NOx Allowances for Renewable | 6/16/08 10/30/09, 74 FR 56117

Energy Projects and Con-
sumers of Electric Power.

26,11.28,06 ..ovive NOx Allowances To Be Distib- | 6/16/08 10/30/09, 74 FR 56117
uted to Consumers of Electric
Power,
26.11.28.07 .......... | Distribution of Unused NOx Allow- | 6/16/08 10/30/09, 74 FR 56117
angcas in the Set Aside Pool.
26.11.28.08 ......u0e Allocation of NOx Allowances ...... 6/16/08 10/30/08, 74 FR 66117 Annuai and Ozone Season

Allocations starl in 2010
instead of 2008.

26.11.28 NOy Reduction and Trading Program

26.11,29,01 .......... | Definitions 5/1/00 1/10/01, B6 FR 1866 {e)(184XIB( 7).
26,11.29,02 , incorporation by Heterenoe 5/1/00 1/10/01, 66 FR 1868 {cI(154H(BY 7).
26,11.29.03 . Scope and Applicabillty .. 5/1/00 1/10/01, 68 FR 1866 {)(18H)(INBY 7).
26.11.28.04 ........., | General Requirements fo 5/1/00 1/10/01, 86 FR 1866 (c)(184)(IH(B) 7).
fected Trading Sources.
26.11.29,05 NOx Allowance Allocations ........ 6/1/00 1/10/01, 66 FR 1868 (c)(154)(HBY 7).
26.11.208.06 . Compliance Supplament Pool ...... 5/1/00 1110/01, 66 FR 1866 ©}{(154)HEBY ).
26.11.29.07 . Aliowance Banking .. - | /1100 1/10/01, 66 FR 1866 (eX(154)(ANBY ).
26,11.20.08 .......... | Emission Monltoring .. 6/1/00 110/01, 66 FR 1866 (c)(184)()(B)( 7).
26,11.29.08 ..o, Requirements for New Sources 11/24/03 | 3/22/04 69 FR 13236 (e} 188)(IHCH 1)~(8).
and Set-Aside Pool.
26,11.28.10 . Reporting ... . | B/1/00 110/01, 66 FR 1866 (©)(1B4)(IBK ).
26.11.28,11 . Record Keepl 5/1/00 110/01 66 FR 16866 (©)(158)(IN(BY 7).
28.11.28.12, End-ol-Season Reconci e’ | S11/00 1/10/01, 66 FR 1866 (eY(184)((B)( 7).
26,11.28.13 Compliance Certification . | B/1/00 1/10/01, 68 FR 1866 ©)(154)(H(BY N.
26,11.29.14 Panalties ... . | 81/00 1/10/01, 86 FR 1866 {C)(184)(IBY( ).
26,11.28.15 Requirements for Aﬂected Non- 5/1/00 1/10/01, 66 FR 1866 ©)(189)HB)( 7).

trading Sources.

26,11.30 Policies and Procedures Relating to Maryland's NOx Reduction and Trading Program

26,11.30.01 Scope and Applicabllity ...... 5/1/00 1/10/01, 66 FR 1868 (c)(154)(1H(B)2).
26.11,30.02 Definitions ...... 5/1/00 1/10/01, 66 FR 1866 {e)(154)(IM B} D).
26.11.30.03 ..,....... | Procedures R 6/1/00 110/01, 66 FR 1866 (©)(154)(HBY2).
ance Accounts and Overdraft
Accounts.
26.11.30.04 ..ccrnn, Procedures Relating to General | 5/1/00 1/10/01, 66 FR 1866 (CYIEH((BID).
Accounis,
26,11.30.05 ... Allowance Banking ........... 5/1/00 1/10/01, 66 FR 1866 (C)(184)IHBU D).
26.11.30.06 ... Allowance Transfers ... 5/1/00 1/10/01, 66 FR 1886 {©)(154)(11(B)(A).
26.11.30.07 ... Early Reductions ...... 5/1/00 1/10/01, 68 FR 1866 (C)(184)(I(BY (D).
26.11.30.08 Opt-in Procedures ... 5/1/00 1/410/01, 66 FA 1866 (C)(164)()(B)(2).
26,11.30.089 ... Allocation of Allowances . 6/18/06 11/03/06, 71 FR 64647 New column for 2008 alloca-
tions,

26,11.32 Contral of Emissions of Volatile Organic Compounds From Consumer Products

26,11.32,01 ..ieiee. | Applicability and Exemptions ... e/18/07 12/10/07 72 FR 69821

26.11,82.02 .......... | Incorporation by Referance ....... | 6/18/07 12/10/07 72 FR 69621

26,11.32.03 ... Definitlons ..... reransteenenorase 6/18/07 12/10/07 72 FR 69621

26.11,32,04 ... Standards—Genaral e | 6/18/07 12/10/07 72 FR 69621

26.11.32,05 ..ierves Standards—Requirements for | 8/18/03 12/09/03 88 FR 68523 (e)(185).
Charcoal Lighter Materials,

26,11.32.06 ..., o | Standards—Requirements for | 8/18/07 12/10/07 72 FR 69621

Aarosol Adhesives,
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26.11.32.07 .ocveer Standards--Requirements for | 8/18/03 12/09/03 68 FR 68623 (c)(188),
Floor Wax Strippers.
26.11.32.08 ......., Requirements for Contact Adhe- | 8/18/07 12/10/07 72 FR 69621 MNew Regulation,
sives, Electronic  Cleaners,
Footwear, or Leather Care
Products, and General Purpose
Cleaners,
26.11.32,09 ... Requirements for Adhesive Re- | 6/18/07 12/10/07 72 FR 69621 New Regulation,
movers, Electrical Cleaners,
and Graffiti Removers,
26.11.32.10 .covve Requirements for Solld Alr Fresh- | 6/18/07 12/10/07 72 FR 69621 New Reguiation,
enors and Tollet and Urinal
Care Products.
28.11.82171 e innovative Products—CARB  Ex- { 6/18/07 12/10/07 72 FR 69621 Racodification of exlsting
emptlon. Regulation ,08.
26.11.32,12 ...n | Innovative Products—Department | 8/18/07 12/10/07 72 FR 69621
Exemptlon,
26.11.32.13 vveueene | Administrative Requirements ..., | 6/18/07 12/10/07 72 FR 69621 Recodification of existing
Regulation .10; Amended.
26,11.32.14 ... Raporting Rsquirements ....... sereres | 6/18/07 12/10/07 72 FR 69621 Recadification of existing
Regulation .11; Amended,
26,11.32.15 ..oovien VEHRNCAS e 6/18/07 12/10/07 72 FR 69621 Recodification of existing
Regulation .12; Amended,
26.11.32,16 ........ v | TSt MBIKOTS .occvecrsrinninusssiaresenns | 6/18/07 12/10/07 72 FR 69621 Recodiflcation of existing
Ragulation ,13; Amended.
26.11.32.17 ... | Altemative Control Plan (ACP) ... 6/18/07 12/10/07 72 FR 69621 Recodiflcation of exlsting
Regulation .14; Amended.
26.11.92,18 ,......... | Approval of an ACP Application ... | 6/18/07 12/10/07 72 FR 69621 Racodification of existing
Regulation .16; Amended.
26.11.32.19 ......... | Record Keeping and Avallability of | 6/18/07 12/10/07 72 FR 68621 Recodification of existing
Requested information. Regulation .16,
26.11.832.20 ..voreve VIOIRHONS vvnivsceriirersersesessssenennnss | 8/18/07 12/10/07 72 FR 68621 Recodification of existing
Regulation 17.
26,11,32.21 ... | Suplus  Reduction and  Surplus | 6/18/07 12/10/07 72 FR 69621 Recadification of existing
Trading. Regulation ,18; Amended.
26,11.32.22 ..., | Limited-use  surplus  reduction | 6/18/07 12/10/07 72 FR 69621 Recodification of existing
credits for sarly formulations of Regulation ,19; Amended,
ACP Products.
26,11,32.23 .......... | Raconciliation of Shortfalls ........ .. | 6/18/07 12/10/07 72 FR 69621 Recodificatlon of exlIsting
Raguiation .20; Amended.
26,11.32.24 ......... Madifications to an ACP ... .1 6/18/07 12/10/07 72 FR 69621 Recodification of existing
Regulation .21; Amended.
26.11.82.25 .......... | Cancellation of an ACP ..., | 6/18/07 12/10/07 72 FR 69621 Recodification of existing
Regulation .22; Amended,
26.11.32.26 1o, | Transter of an ACP L..unininnn | 8/18/07 12/10/07 72 FR 60621 Recodification of existing
Regulation .23
26.11.33 Architectural Coatings
26,11.33.01 ... o | Applicabllity and Exemptions ......., | 3/28/04 5/12/05, 70 FR 24979
26.11.33.02 cceenees | Tost  Methods—incorporation by | 3/29/04 5/12/05, 70 FR 24979
Refsrence.
26,11,33.03 .......... | Definitions . . v 3/29/04 §/12/05, 70 FR 249079
26.11,33.04 ..o Geljleral Standard—-VOG Cinent 3/26/04 5/12/05, 70 FR 24979
mits.
26.11.33.05 ..o . | VOC Contert LIMIS ovvnnrconnn, | 3/28/04 §/12/05, 70 FR 24879
26,11,33.08 ...0vheee | MOst Restrictive VOC LImit .......... 2/28/05 10/19/05, 70 FR 60740 Addition of sactions 8(15)
through B(19),
26,11.33.07 Palnting Restrictions ... 3/29/04 5/12/05, 70 FR 24979
26,11.33,08 , ThINAING Lo 3/29/04 5/12/05, 70 FR 24979
26.11.33.09 .......... | Rust Preventive Coatings ... 3/29/04 6/12/08, 70 FR 24979
26,11.33,10 .......... | Coatings Not Listed in Heguiat)on 2/28/05 10/19/05, 70 FR 60740 .
08,
26,11.33.11 wieee Lacquers ... 3/29/04 5/12/05, 70 FR 24979
£26.11.833.12 , .. | Container Labeling Requiremems 2/28/05 10/19/05, 70 FR 60740 Deleted section K.
26,11.33.13 ......... | Record Keeping Requirements .., | 2/28/05 10/19/08, 70 FR 80740
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26,11.33.14 ..o Compliance Provisions and Test | 3/29/04 5/12/05, 70 FR 24979
Methods,
26.11.34 Low Emlaslons Vehicle Program
28,11.34.01 .ceceenrs | PUIPOBO errrvnsisienns e | TRATIOT 1 6/11/13; 78 FR 34911
26,11.34.02 with incorporation by Reference .......... 03/04/13 07/08/14, 79 FR 38791 Update to Incorporate by rof-
exception. erence Calliomia’s Ad-
vanced Clean Car Pro-
gram rules, with exception
of Title 13, Californla Code
of Regulations (CCR), Di-
viston 3, Chapter 2, Article
5, §2030.
26,11.34.03 .......... | Applicabllity and Exemptions ........ 12M17/07 | 6/11/13; 78 FR 34911
26.11.34,04 | Definitlons ... . wee | 12/17/07 6/11/13; 78 FR 34911
26,11.34.05 ., .. | Emissions Requ!rements 12/17/07 6/11/13; 78 FR 34911
26.11.34.08 ......... | Fleal Average NMOG Require- | 12/17/07 | 6/11/13; 78 FR 34911
mants,
28,11.34,07 .......... | Initial NMOG Credit Account Bal- | 12/17/07 | 6/11/13; 78 FR 34911
ances.
26.11.34,08 ..., | Fleet Average Greenhouse Gas | 12/17/07 | 6/11/13; 78 FR 34311
Reguirements.
26.1.34,00 ...v.... | 2870 Emlssion Vehlcla (ZEV) Re- | 12/17/07 | 6/11/13; 78 FR 34911
quirements.
26.11.34.10 cvunn | Initial ZEV Credit Account Bal- | 12/17/07 | 6/11/18; 78 FR 34811
ances. ,
28.11.34.11 ..., | Vehicle Testing ..o L 1217/07 | 6/11/13; 78 FR 34811
28,11,.34.12 . Warranty e 12A17/07 | 6/11/13; 78 FR 34811
26,11.34.13 , Manufacturer Comptlance Dem‘ 12117007 6/11/13; 78 FR 34911
onstration,
26,11,34,14 ..peer. | EDIOICOMBOL .cirrvieeranrarine . | 12/47/07 | 6/11/13; 78 FR 34811
26.11.35 Volatile Organic Compounds from Adhesives and Sealants
26,11.85.01 ..ol Applicabifty and Exemptions ....... | 4/21/08 10/18/11, 76 FA 64237 New Section.
6/1/09
26.11,85,02 ......... | Incorporation by Reference ... | 4/21/08 10/18/11, 76 FR 84237 New Section,
26,11.35.03 .......... | Dofinitions . | 4/2v/08 10/18/11, 76 FR 64237 New Section,
26.11.35.04 .. | Standards ..., 4/21/08 10/18/11, 76 FR 64237 New Section.
28.11.35.06 « | Administrative Requlremems 4/21/08 10/18/11, 78 FR 684237 New Sectlon,
26.11.35.06 .......... Compfiance Procedures and Test | 4/21/08 10/18/11, 76 FR 64237 New Section,
Methods.
26.11,35.07 .vvinne Caontainer Labeling vveevennrivennnnees 4/21/08 10/18/11, 76 FR 64237 New Section.
11.14.08 Vehicle Emisslons Inspection Program
11,14,08.01 .......... 1/02/85 10/29/99, 64 FR 58340 (c)(144).
11.14.08.02 ..o 1/02/95, 10/29/89, 64 FR 58340 (c)(144).
10119/
98
11.14.08.03 .......... | Applicability .... 6/10/02 1/16/03, 68 FR 2208 (c)(179).
11,14.08.04 .......... | Examptions .. .. | 1/02/85 10/29/99, 64 FR 56340 (c){144).
11.14.08.056 ...oveees Schedule of the Program ... | 1/02/85, 10/29/98, 64 FR 58340 (c)(144).
12/16/
86
11.14.08.06 ... Cerlificales .o 8/10/02 1/16/03, 68 FR 2208 (©){(179).
11.14.08.07 EXIensions ... 1/02/05, 10/29/99, 64 FR 58340 (c)(144).
10/19/
11,14.08.08 .......... Enforcement ... 10/29/99, 64 FR 58340 (e)(144).
11,14.08.09 .......... | Inspection Standards ...... 1/16/03, 68 FR 2208 {(e)(179).
11.14.08.10 ., General Requirements for !nspac- 1/02/95, 10/29/99, 64 FR §8340 (c)(144).
tion and Preparation for Inspec- 12116/
tion. 98,
1019/
88
11.14.08.11 s | Idle Exhaust Emisslons Test and | 10/18/68 | 10/20/99, 64 FR 58340 (c)(144).
Equipment Checks.
50

App25



Environmental Protection Agency §52.1070
EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP—
Continued
Code of Maryland State ef- A
ctith
Admlz‘g!“rgg;e Title/subject f%ctlve EPA approval date exp!anatlgnlcﬁgt?én at 40
(COMAR) altation ate CFR 52.1100
11.14.08.11=1 ,..... | Transient Exhaust Emissions Test | 12/18/96, | 10/29/89, 84 FR 58340 {c)(144).
and Evaporativa Purge Test Se- 1019/
98
11.14.08.32 ..o Evaporalive Integrlty Test, (Gas | 6/10/02 1/16/03, 68 FR 2208 {)(179).
Cap Leak Test, and On-Board
Diagnostics Interrogation Proce-
dures. .
11.14.08.13 .......... | Failed Vehicle and Rainspsction | 1/02/95 10/28/69, 84 FR 58340 {c)(144).
Procedures.
11.14.08.14 .......... | Dynamometer System Specifica- | 1/02/95 10/29/89, 84 FR 58340 (c)(144).
tions.
11.14.08,15 ... | Constant Volume Sampler, Anal- | 1/02/95, 10/29/99, 64 FR 68340 {c)(144).
ysis System, &nd Inspector 10/19/
Contro! Specfications. 98
11.14.08.16 .......... | Evaporative Test Equipment, Gas | 6/10/02 1/16/03, 68 FR 2208 {c)(179).
Cap Leak Test Equipment, and
On-Board Diagnostics [nterro-
gation Equipment Specifications.
11.14.08.17 0. | Quality Assurance and Malinte- | 1/02/95 10/29/99, 64 FR 58340 (c)(144).
nance-—General Requirements.
11.14,08.18 .ineees Test Assurance Proceduras ..., 1/02/8% 10/29/99, 84 FR 58340 (c)(144).
$1.14.08.19 .......... | Dynamometer Periodic  Quallty | 1/02/95 10/29/99, 64 FR 58340 (c)(144).
Assurance Checks,
11,14.08.20 ......... . | Constant Volume Sampler Per- | 1/02/85 10/26/99, 84 FR 58340 (c)(144).
odie Quality Assurance Checks.
11,14.08,21 ,......... | Analysis System Periodic Quamy 1/02/95 10/29/89, 64 FR 58340 (c)(144).
Assurance Checks.
11.14.08.22 .......... | Evaporative Test Equipment, Gas | 1/2/05 10/29/09 64 FR §8340 {c)(144).
Cap Leak Test Equipment and | 10/19/98
On-Board Diagnostics interro-
gation  Equipmsnt  Periodic
Quaiily Assurance Chocks.
11.14.08.23 ,ueer, | Overall  System  Performance | 1/02/85 10/29/98, 64 FR 58340 (c)(144).
Quality Assurance.
11,14.08.24 , ,» | Control Charts .. RN 1/02/66 10/29/99, 64 FR §8340 (c)(144).
11,14.08.25 , Gas Specmcauons anresnsssnrein 1/02/95 10/29/89, 64 FR 58340 (c)(144).
11.14.08,26 .......... | Vehicle Emissions !nspecuon Sta- 1/02/85 10/29/99, 64 FR 58340 (c)(144).
tion,
11,14.08.27 ....ve0 .. | Technician's Vehicle Report ........ | 1/02/85, 10/28/99, 64 FR 58340 (c)(144).
10119/
98
11.14.08.28 ...... e | Foodback RpOHS .o, | 1/02/85, 10/29/989, 64 FR 58340 (c)(144).
10/19/
98
11,44.08.29 ..ivo. | Certlfled Emissions Technician ..., | 1/02/95, 10/29/99, 64 FR 58340 (c)(144).
12/16/
96
11.14,08,30 ......vne. | Centifled Emissions Repalr Facliity | 1/02/85, 10/29/89, 64 FR 58340 (c)(144),
1218/
96
11.14,08.31 1veeenr. | On-Highway Emigsions Test ........ 1/02/85 10/29/98, 84 FR 58340 (c)(144).
11.14.08,32 ...uis .. | Flest Inspection Statlon ... 1/02/95, 10/29/99, 64 FR 58340 {c)(144),
12/16/
98,
10/19/
98
11,14,08.33 .. | Fleet [nspection Standards ........... 1/02/85 10/28/09, 64 FR 58340 {o)(144).
11,14,08.34 .......... | Fleet t;_r;nspecﬂon and Relnspection | 1/02/95 10/29/39, 64 FR 58340 (6)(144).
Methods.
11.14.08.35 ..oovvers Fleet Equipment and Quality As- | 1/02/85 10/28/89, 64 FR 58340 (c)(144).
surance Requirements,
11.14,08.38 .......... | Fleet Personnel Requirements ... | 1/02/05 10/29/99, 64 FR 58340 (c){144),
11.14,08.37 i Fieet Calibration Gas Specifica- | 1/02/85 10/20/99, 64 FR 58340 {c)(144).
tions and Standard Reference
Matarials.
11.14,08,38 ... Fleet HRecordkesping Require- { 1/02/95 10/29/99, 64 FR 58340 {c)(144).
ments,
11.14,08.39 (v | Floet Fees ... enenninens | 1/02/95 10/20/99, 64 FR 58340 (c)(144).
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP—

Continued
Code of Maryland
e 4 State ef- Additional
Aggn;mzt&grl‘\ge Title/subject fective EPA approval date explanation/citation at 40
(COMAR) citation date CFR 52.1100
11,14,08.40 .......... | Fleet License Suspension and | 1/02/85 10/28/99, 64 FR 58340 {e){144).
Revocation,
11.14,08.41 ..oieene Audits " 1/02/95 10/26/99, 64 FR 58340 {c){(144).
11,14.08.42 .......... Fleet Inspection Aftar 1988 .......... 1/02/85, 2/ | 10/28/99, 84 FR 58340 (c)144).
16/986,
1019/
88
03.03.06 Motor Fuel Inspection {Contingency SIP Measure]
03.03.05.01 voconere | DBINIONS corveriverrirmansirsennen | 12/18/85 | 1/30/96, 61 FR 2082 (e}(101){I}(BK4): Approved
as a contingency SIP
measure as part of the CO
Maintenance Plans for
Baltimore and DC,
[e)(117) and {c}{118)}.
03.03.05.01~1 ...... | Standard Specifications for Gaso- | 12/18/85 1/30/95, 61 FR 2882
{ine.
03.03.05.02~1 ...... Other Motor Vehicle Fuels ,........ | 10/26/82 | 6/10/84, 58 FR 28057
03.03.05.05 .. . | Labsefing of Pumps ....vieevine | 12/18/95 1/30/96, 61 FR 2982
03.03.05.08 ., . { Sampies and Test Tolerance . | 10/26/92 6/10/84, 58 FR 29957
03.03.05.15 .1.e0eer | Commingted Products e, | 10/26/02 | 6/10/84, 58 FR 29857
03.03.06 Emisst Control Compti [Contingency SIP Measure]
03.03,06.01 ..vive | Definitions ... 12/18/85 | 1/30/96, 61 FR 2982 (CH101)()(B)(5); Approved
' as a contingency SIP
measure as pant of the CO
Maintenance Plans for
Baltimore and DC,
{(c)}(117) and (c}{118)].
03.03.06.02 ......... | Vapor Pressure Determination ..... 10/26/92 &/10/94, 58 FR 29967
03.03.06.08 .......... | Oxygen Content Datermination ..., | 12/18/85 1/30/96, 61 FR 2882
03.03.06.04 .. Ragistration ..., .. | 10/26/92 | 6/10/94, 58 FR 29957
©3.03,06.05 .......... | Record Kesping . 10/26/92 | 6/10/94, 58 FR 29957
03.03.06.08 .,0vveeee Transfer Documen 12/18/95 1/30/86, 61 FR 2982
20,79.01 Applications Concerning the Construction or Modification of Generating Stations and Overhead Transmission
Lines—General
20.79.01.01A, Scope 12/28/08 | 2/10/12, 77 FR 6963 Added; fimited approval,
.01G, and .01D.
20.78.01.02A and | DafiniioNg v imiemcnriensines | 12/28/09 2/10/12, 77 FR 6963 Added; limited approval.
\02B(1) through
(13), (14)(a),
{18), (16), and
(18) through
(20).
20.79.01.06 ...coerres Modiflcations to Facllittes at a | 12/28/09 | 2/10/12, 77 FR 6963 Added; limited approval.

Power Plant.

20.79.02 Applicatlons Concerning the Consiruction

or Modiflcation of Generating Stations
Lines~Administrative Provisions

and Overhead Transmission

20.79.02.01 .
20.79.02.02 ...,

.

20.79.02.03

Form of Application ...
Distribution of Application

Proceedings on the Application ....

2/10/97 2/10/12, 77 FR 6963
2/10/97; 2/10/12, 77 FR 6963
11/8/04
2/10/07; 2/10/12, 77 FR 6963
11/8/04

Added; limited approval.
Added; limited approval,

Added; Limlted approval,

20,79.03 Applications Conaerning the Construction

or Modiflcatlon of Generating Statlans
Lines—Detalls of Filing Requirements-—Generating Statlons

and Overhead Transmission

20.79.03.01

20,79.03.02A and
028(1) and (2).

Description of Generating Station

Environmental Information

Added; limited approval,

Addad; limitad approval,

2/10/97; 2/1012, 77 FR 6963
11/8/04
2/10/97; 2/10/12, 77 FR 6963
11/8/04
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EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP-—

Continued
Caode of Maryland State e
Administrative Title/subject fectve EPA approval d hddiianst
ate § 4
Regulations j octiv pp! oxplana 33’@??38 at 40

(COMAR) citation

TM Technical Memoranda

TMO1-01 [Except
Methods 1004A
through E}

Annotated Code of

Maryland citation

Test Mathods and Equipment
Spacifications for  Stationary
Sources.
Title/subject

{1/2/88 6/7/01, 68 FR 48727
State EPA approval date
otfective
date

(c){153)(i) (D)%) (Supplement
3 Is added),

Additional explanation/
cliation at 40 CFR 52.1100

Publle Utility Companles Article of the

Annotated Code of Maryland

Saction 7205 ...,

Sectlon 7-207(a),
(b)(1), (e}, td),
and (e).

Section 7-
207.1(a) and (o).

Section 7208
{a)1), (b)
through (), and
({2,

Etectric Companles—Modification
of Power Plant,

Generating Stations or Trans-
mission Lines—~General Certlii-
cation Procedure,

Generating Stations or Trans-
misslon  Lines—Onsite  Gan-
erated  Elsclricity;  Approval
Process.

Generating Stations or Trans-
mission Lines—Joint Construc-
tion of Station and Associated
Linaes.

7/01/08 2/10/12, 77 FR 6963
701707 2/10/12, 77 FR 6963
710107 2/10/12, 77 FR 6963
7/01/01 2/10/12, 77 FR 6963

Added; imited approval.
Added; fimited approval,

Added; limited approval,

Added; fimited approval,

Stals Government Article ot the Annotated Code of Maryland

Section 15—
102(a)(1),
{a)(2)(bb),
(a)(2)(if), and
(a)(2){U)

Saction 15~
103(8), (0)(1)
and (b}{2), and

0.
Sactlon 15~601(a)

Section 15—
602(a){1)
through (a)(8).

Section 15-807(a)
through ().

Section 15-608(a)
through {c).*

Dafintions «.vwiciiiicen eereennanes

Deslignation of Individuals as pub-
lic officials.

Individuals required to file state-

ment.
Financlal distlosure statement—
Filing requirements.

Contant of statements

Interests attributable to Individual
filing statement,

1011112 12/6/13, 78 FR 73442
10/1/96 12/6/13, 78 FR 73442
10/1/04 12/6/13, 78 FR 73442
10/1/08 12/6/13, 76 FR 73442
10/1/04 12/6/13, 78 FR 73442
10/1/95 12/6/13, 78 FR 73442

Added; addresses CAA sec-
tlon 128.

Added; addresses CAA sec-
tlon 128,

Added; addresses CAA sac-
tlon 128,

Added; addresses CAA soc-
tion 128. '

Addad; addresses CAA sec-
tion 128.

Added; addresses CAA sac-
tion 128.

(d) EPA approved state source-specific requirements.

Name of saurce Pennlttyggmber/ Slatad(;ftfgccive EPA mpproval dato Additional explanation

GenOn Chalk Point Generating | The 2011 Gonsent ] 3/10/11 .. 6/4/12, 77 FR Docket No. 52,1070(d). The
Station, Decrae for 26438, SIP approval includes spe-

Chalk Point. cific provisions of the 2011
Consant Decree for which
the State of Maryland re-
quaested approval on Gctober
12, 2011.

Northeast Marytand Waste Dis- Secretarial Order | 11/20/81 ... v | 777182, 47 FR 52,1100(c){65) (Wheelabrator-
posal Authority. 209531, Frya, Inc.).

Northeast Maryland Waste Dis- | Secretarial Order | 2/25/83 ..eerieens 8/24/B3, 45 FR 52,1100(c)(70) {Shutdown of
posal Authority and 55179, landfill for offsets).
Wheelabrator-Frye, Inc, and
the Mayor ang City Councll
of Baltimore and BEDCQ De-
velopment Corp,

Woestvaco. Corp Consent Order ... 9/6/83; Rev, 1/26/ | 12/20/84, 49 FR 62,1100(c)(74).

84, 49467,
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40 CFR Ch. 1 (7-1-15 Edition)

Name of source Permt‘tyggmber/ Sta(adzr‘i:ctlva EPA approval date Additional explanation
Potomac Electric Power Com- | Administrative B/13/89 .vinirennes 12/16/00, 65 FR 52.1100(c)(1561).
pany (FEPCO). Consent Order. 78418,
Thomas Manufacturing Corp ... | Consent Decree .., | 2/15/01 ... 11/15/01, 66 FR 52,1100(c)(167).
57396,
Constellation Power Source Consent Order Q128107 .ovrivienne. | 227102, 67 FR 52.1100(c)(168).
Generation, Inc,—Brandon and NOx RACT 8897. '
Shoras Units #1 & 2; Gould Averaging Plan
Strest Unit #3; H.A. Wagner Proposal.
Units #1, 2, 3 & 4; C.P.
Crane Units #1 & 3; and Riv-
erside Unit #4.
Kaydon Ring and Seal, Inc ...... Consent Order ... | 3/5/04 ..., | 8/31/04, 69 FR {c)}{190).
. 53002.
Perdus Farma, INC ..canneonaee | Consent Order ... 211105 woorecrirerarsnecas 111707, 72 FR 52.1070(d)(1).
1291,

(e) EP A-approved nonregulatory and quasi-regulatory material.

Name of non-regulatory
8IP revision

Applicable geographic
area

State submittal date

EPA approval date

Additional
axplanation

Base Year Emlssions
Inventory,

1990 Base Year Emis-
sions Inventory.

1990 Base Year Emis-
slons Inventory.

1980 Base Year Emis-
slons Inventory.

1990 Base Year Emis-
slons inventory.

1990 Base Year Emis-
sions Inventory.

19890 Base Year Emis-
sions inventory.

1690 Base Year Emis-
slons inventory.

15% Rate of Progress
Plan.

Stage Hl Vapor Recov-
ery Comparability
Pian.

16% Rate of Progress
Plan.

16% Rats of Progress
Plan,

Post-1996 Rate of

Progress Plan & con-
ingency measures.

Ozone Attalnment Plan

Matropolitan Baltimore
Ozone Nonattain-
ment Arga 1980,

Metropolitan Wash-
ington Ozone Non-
atialinment Area.

All ozone nonattain-
ment areas,

Kent & Queen Anne's
Counties,

Metropolitan Wash-
ington Ozone Non-
attainment Area.

Metropolitan Wash-
Ington Ozone Non-
attainmant Area.

Metropolitan Baltimore
Ozone Nonattain-
ment Area.

Philadelphia-Wil-
mington-Trenton
Ozone Nonattain-
msant Area (Cecll

County).

Phitade!phia-Wil-
mington-Trenton
Ozone Nonattain-
mant Area (Cecil
County).

Waestem Marytand &
Eastern Shore Coun-
ties,

Metropolitan Baltimore
Ozone Nonattain
mant Area,

Matropolitan Wash-
ington Ozone Non-
attainment Area.

Philadsiphia-wil-
mington-Trenton
Ozone Nonattain-
ment Area (Cecll
County).

Phitadelphia-Wil-
mington-Trenton
Ozone Nonattain-
ment Area (Cecll
County).

9/20/85 .iveverrrernes [

3/21/84 ...
10/12/96 .

B/21/94 1ovriiinirrecennniniens
B/21/84 .ovirvinninininien
314 e

12124087 virininnrniiiin

1224087 (vvmininiinin
12/24/97, 4/29/88, 12/
21/99, 12/28/00.

7H12/95, #95-20 .ivieinne

11/5/37 cnvaunmmnssnsissine

12/24/97, 4/24/98 .........

8/18/98, 12/21/99
12/28/00, 3/8/04 vnivie.
4/29/98, B/18/98, 12/21/

98, 12/28/00, 8/31/01.

O/2/0F v evemnerirnisenrnseiaines
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10/30/95, 60 FR 55321
1/30/98, 61 FR 2931 ...

9/27/98, 81 FR 50715 ..
9/27/98, 61 FR 50715 ..
4/23/97, 62 FR 19676 ..

7/8/08, 63 FR 368564 ...,
2/3/00, 65 FR 5245 ...,

2/3/00, 65 FR 5262, 9/
19/01, €6 FR 48209,

7/29/97, 62 FR 40467 ..

12/9/98, 63 FR 67780 ..
2/3/00,.65 FR 5245 ......
7/19/Q0, 65 FR 446886 .,
2/3/00, 65 FR 5252 ......
9/18/01, 66 FR 44808,

4/15/04, 69 FR 19939 .,
10/29/01, 66 FR 54578

10/27/03, 68 FR 61103,

§2.1075(a) CO.
52.1075(b) CO.

52.1075(c) VOC, NOx,
co.

52.1075(d) VOC, NOx,
co.

52.1075(e) VOC, NOx,
co.

52,1076(f) VOC, NOx.

52,1075(g) VOC, NOx.

62,1075(h) VOG, NOx.
52,1076(a).

52.1076(b).
52.1076(c).
52.1076(d).

52.1076(f).

52.1076(f)(3).
52.1076(h).



Environmental Protection Agency §52.1070
Na"‘es‘ﬂ,“l%""d;?gg‘amw Applicablg{ggogr aphic State subnitial date EPA approval date eﬁgﬁ;ﬁg@g‘n
Transportation Con- Phitadelphia-Wii- 4/29/98, 8/18/98, 12/21/ | 10/29/01, 66 FR B4578 | 52,1076()).
formity Budgets, mington-Trenton 89, 12/28/00.
Czone Nonattaln-
ment Area (Cecll
County).
Post-1996 Rate of Metropolitan Baltimore | 12/24/97, 4/24/98, 8/18/ | 9/26/01, 66 FR 49108 ., | 52.1076()).
Progress Plan & con- Ozone Nonattain- 08, 12/21/09, 12/28/
tingency measures. ment Area, 00. )
Ozone Atiainment Plan | Metropolitan Baitimore | 4/29/88, 8/18/08, 12/21/ | 10/30/01, 68 FR 54666 52.1078(k).
Ozone Nonattain- 89, 12/28/00, 8/31/01,
ment Area,
9/2/03 ..., 10/27/03, €8 FR 61103 | 52.1076(k).
Moblle budgets ........... | Metropolitan Baltimore | 8/31/01 .. 10/30/01, 66 FR 54666 | 52,1076{l).
Ozone Nonattain-
ment Area,
9/2/08 1ivrvesreerennennen | 10/27/03, 68 FR 61103,
Mobile budgets (2005) | Metropolitan Baltimore | 8/2/03 ...vmunmeanwn | 10/27/03, 88 FR 61108 | 52.1076(m).
Ozone Nonattain-
ment Area.
Phitadeiphia-Wil-
mington-Tranton
Ozone Nonattain-
ment Area (Ceoll
County).
Mobile budgets {2005 Metropoiitan Baltimore | 11/3/03 w..ecumnns | 2/13/04, 69 FR 7133 .... | 52.1078(n).
Rate of Progress Ozane Nonattain-
Plan). ment Area,
Extension for incorpora- | All ozone nonattain- TIBI02 wovvirrreereiinarnennnens | 111803, 88 FR 2208 ... | £2,1078(b).
tlon of the on-board ment areas.
diagnostics (OBD)
testing pragram Into
the Maryland VM SIP,
Photochemical Assess- | Metropolitan Baitimore | 3/24/84 .....cvcernnnnvn 9/11/98, 60 FR 47081 ,, | 52.1080.
ment Monitoring Sta- and Metrapelitan :
tlons (PAMS) Pro- Washington Qzone
gram. Nonattalnment Areas,
Cansultation with Local | All honattainment & 10/8/B1 wcvuins perereranine 4/8/82, 47 FR 15140 ..., | 52.1100(c)}{63).
Officials {CAA Sec- P8D areas.
tions 121 & 127).
Lead (Pb) SIP ... City of Balimore ........ 10/23/80 ... 2/23/82, 47 FR 7835 .... | 52,1100(c)60), (61).
TM#90-01—"Conlin- Statewide ... 8/18/81 2/28/98, 81 FR 7418 .... | 52.1100(c){108); ap-
uous Emigsion Moni- proved into SIP as
toring Policies and “additional material”,
Procedures’—Octo- * but not IBR'd,
ber 1990,
Carbon Monoxide Glty of Baltimore—Re- | 8/20/95 10/31/95 60 FR 56321 | 52.1100(c)(117).
Maintenance Plan. gional Planning Dis- | 7/16/04 . 4/04/05 70 FR 16958 .. | Revised Carbon Mon-
trict 118, 6104 ... oxide Maintenance
Plan Baso Year
Emissions nventory
using MOBILES.
Carbon Monoxide Montgomery County 10/12/95 1/30/96 61 FR 2931 ..., 62,1100(c){118).
Maintenance Plan, Election Districts 4, 3/3/04 ... 4/04/06 70 FR 16858 ... | Revised Carbon Mon-
7, and 13; Prince oxide Maintenance
Goorges County Plan Base Year
Election Districts 2, Emissions Inventory
8, 12, 16, 17, and 18. using MOBILES,
Ozone Malntenance Kent and Queen 214104 orevrevierisrneennees | 10/21/04, 69 FR 81766 | 52.1100(c)(187); SIP

Pian.

1996~1999 Rate-of-
Prograss Plan SIP
and the Transpor-
tation Control Meas-
ures (TCMs) in Ap-
pendix H.

Anne's Countles,

Washington DC 1-hour
ozone nonattainment
area.

12/20/97, 6/20/89 .........
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6/16/05, 70 FR 25688 ..

eftsctive date is 11/
22/04,

Oniy the TCMs In Ap-
pendlx H of the 5/20/
1999 revislon,

1898 motor vehicle
emissions budgels of
128.6 tons per day
{tpy) of VOC and
196.4 tpy of NOx.



§52.1070

40 CFR Ch, | (7115 Edition)

Name of non-regulatory
SIP revislon

Applicable geographic
area

State submittal date

EPA approval date

Additiona}
explanation

1880 Base Year Inven-
tory Revislons.

1998-2005 Rate-of-
Progress Plan SIP
Revislon and the
Transportation Con-
trol Measures
(TCMs) in Appendix
J.

VMT Offset SIP Revi-
slon,

Coniingency Measure
Plan.

1-hour Ozone Modeled
Demonstration of At
tainment.

Attainment Demonstra-
tion and Early Action
Plan for the Wash-
ington County Qzone
Early Action Compact
Area,

1-Hour Ozone Attain-
ment Plan,

8-Hour Ozone Mainte-
nance Plan for the
Kent and Queen
Anne's Area,

Reasonable Further
Progress Plan {RFP},
Reasonably Avallable
Control Measures,
and Contingency
Measures,

2002 Basge Year Inven-
tory for VOC, NOx,
and CO.

2008 RFP Transpor-
tation Conformity
Budgets,

Reasonable Further
Progress Plan (RFP),
Reasonably Avallable
Control Measures,
and Contingency
Measurses.

2002 Base Year inven-
tory for VOC, NOx,
and CO.

2008 RFP Transpor.
tation Conformity
Budgets.

Reasonable Further
Progress Plan (RFP),
Reasonably Avaliable
Control Measures,
and Contingency
Measures.

2002 Base Year inven-
tory for VOC, NOx,
and CO.

Washington DC 1-hour
ozone nonattainment
area,

Washington DG 1-hour
ozone nonattainment
area,

Washington DC 1-hour
czone nonattainment
area,

Washington, DG Area ..

Washington DC 1-hour
ozone nonattainment
area,

Washington County

Washingtan DG 1-hour
ozone nonattainment
area,

Kent and Queen
Anng's Counties,

Baitimore 19987 8-hour
ozane moderate non-
aftainment area.

Baltimore 1997 8-hour
ozone moderate non-
attainment area,

Bailtimore 1897 8-hour
ozone moderate non-
attainment area.

Maryland portion of the
Philadglphia 1997 8-
hour ozone modsrate
nonattainment area,

Maryland portion of the
Philadelphia 1897 8-
hour ozane moderate
nonattainment area,

Maryland portion of the
Philadelphia 1987 8-
hour ozonse moderate
nonattainmeni area.

Washington DC-MD-VA
19897 8-hour azone
moderate nonattaln-
ment area,

Washington DC-MD-VA
1997 8-hour ozone
moderate nonattain-
ment area.

9/2/03, 2/24/04 ....csvrenn,

9/2/03, 2/24/04

9/2/03, 2/24/04

9/2/03, 2/24/04 ..

9/2/03, 2/24/04 ..eininns
12/20/04, 2/28/05

9/2/03 2/24/04

6/2/06 B/1B/0B ...iveerernn

8/4/07 ..

BIAI0T v,

B/A0T ovresvreniniisninnen

(171 7 O

B/4/07 rvniiresrirasssieniin
6/4/07

6/12/07 ...

6/12/07
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5/16/05, 70 FR 26688,

5/16/05, 70 FR 25688,
5/16/05, 70 FR 25688,

8/17/08, 70 FR 48283,

11/16/05 70 FR 69440,

12/22/08 71 FR 76920,

6/4/10, 75 FR 31709.

6/4/10, 756 FR 31709,

6/4/10, 75 FR 31708,

6/11/10, 76 FR 33172.

8/11/10, 75 FR 33172,

6/11/10, 76 FR 33172,

9/20/11,76 FR 58116.,

9/20/11,76 FR 58116.,

6/16/05, 70 FR 25688 ..

5/16/05, 70 FR 25688 ..

Only the TCMs in Ap-
pendix J of the 2/24/
2004 revision 2002
motor vehicle emis-
sions budgels
(MVEBs) of 126.2
tons per day (tpy) for
YOG and 290.3 tpy
of NOx, and, 2006
MVEBS of 97.4 tpy
for VOC and 234,7
tpy of NOx.



Environmental Protection Agency §52.1070
Name of nonregulatory | Applcable g2001BMO | statg submitsl date | EPA approval e Jitona)

2008 RFP Transpor-
tation Conformity
Budgets.

Section 110(a)(2) infra-
structure Require-
maents for the 1897
8-Hour Qzone
NAAQS,

Saction 110(a)}(2) infra-
structure Require-
ments for the 1997
PM..s NAAQS,

Saction 110{(a)(2} Infra-
structura Require-
ments for the 2006
PM,.s NAAQS,

RACT under the 1997
8-hour ozone
NAAQS,

Maryland Reglonal
Haze Plan.

2002 Base Year Emis-
sions Inventary for
the 1997 fine particu-
late matter (PMa.s}
standard,

Attainment Demonstra-
tion for the 1887 8-
Hour Qzone National
Amblent Alr Quatity
Standard and its As-
sociated Motor Vehl
cle Emisslons Budg-
ats.

2002 Base Year Emis-
glons Inventory for
the 18897 fine particu-
{ate matter (PMy.s)
standard,

2002 Base Year Emis-
slons Inventory for
the 1997 fine particu-
late matter (PMa.s)
standard,

Washington DC-MD-VA
1987 8-hour nzone
moderate nonattain-
ment area.

Statowide ...umeenierines

Statewide .....

sertrierinsesine

Statewide ..

Sessetntisineniage

Statewide .....cuuimenne

Statowide ...cimniiane

Maryland portion of the
Washington DC~-MD-
VA 1997 PMa s non-
attainment area,

Maryland-Philadselphla-
Wilmington-Atiantic
City Moderate Non-
attainment Area.

Washington County,
Maryland 1897 PM..s
nonattainment ares.

Baltimore, Maryland
1997 PMy s non-
attainment area.

612107 .ocvvirisiirinn

727107, 11/30/07, ........

7131109, 82311 v

4/3/08, 4/16/10 . virieerr

7131/09, 6/23/11

4116/10, 7/2110 .viine

7/31/09, 6/23/11

1017141 ...
b-74 k22 - S RN

AfB/0B ivrviinninirrrensrenins

06/Q4/07 Lvvinverrmrraremeness

BIB/0B v vrreivnasisienrens

6/8/08 ...........

erarrarierisrys
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8/20/11,76 FR 58118,

11/25/11, 76 FR 72824

11/25/11, 76 FR 72624

11/26/11, 76 FR 72624

7M3/12, 77 FR 41278,

10/10/12, 77 FR 61513

12/10/12, 77 FR 73318

8/2/12, 77 FR 45949 ...,

B/2/12, 77 FR 45949 ...,

8/212, 77 FR 45949 ...

7/6/2012, 77 FR 33938,

10/29/12, 77 FR 65488,

12/7/12, 77 FR 729686 ..

This action addresses
the following CAA
elements or portions
thereof; 110{a)(2}(A),
(B), (C), (DY), (E),
(F). (G), (H) () (K),
(L), and (M)

This action addresses
the following CAA
elements or portlons
thereof: 110(a)(2)(C),
{O)(I)(it), and (J),

This action addrasses
the lollowing CAA
elemenis or portions
thereof: 110(a}(2)(A),
(8}, (C), (DY), (E),
(F), (G), (H), (I (K),
(L), and (M),

This action addrasses
the following CAA
slements or portions
thereat: 110{a}(2)(C),
(DY), and (J).

This action addresses
the following CAA
elements or portions
thareof: 110(aM2)(A),
(B), (), (DK}, (E),
(F) (G) (H). W (K),
(L), an

This actlon addresses
the following CAA
elements or portions
thareof: 110{8){2XC),
(D)Y((ID), and (J).

§52.1075()

§52,1075(m)

§62.1075(n)
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40 CFR Ch. | (7-1-15 Edition)

Name of non-raguiatory
SIP revision

Applicable geographic
. area

State submiltal date

EPA approval date

Additlonal
explanation

Section 110(a)(2) Infra-
structure Require-
mants for the 2010
Nltrogen Dioxide
NAAQS,

Section 110(a)(2) Infra-
structure Require-
ments for the 2008
Lead NAAQS,

Malntenance plan for
the Maryland Porlon
of the Washington,
DC~MD--VA Non-
attainment Area for
the 1997 annual fine
particulate matter
(PMz.s) National Am-
bient Alr Quality
Standard.

infrastructure Require-
ments for the 2008
Qzone NAAQS.

1997 Annual fine partic-
ulate (PM,5) Mainte-
nance Plan for the
Baltimore, MD Area,

1997 Annual fine partic-
ulate (PMz,s) Mainte-
nance Plan for the
Maryland portion of
the Martinsburg WV-
Hagersiown, MD
Area.

Attainment Demonstra-
tien Contingency
Measure Pian,

8-hour Qzone Modeled
Demonstration of At-
tainmant and Attain-
ment Pian for the
1897 ozone national
ambient air quality
standards.

Statawide, ..o,

Statewlde

Persvesart A

Statewide o

Statewide i

Baltlimore, MD 1997 an-
nua! PM,.s nonattain-
ment area.

Washington County

Washington, DC-MD-
VA 1997 8-Hour
Qzaone Nonattain-
ment Area.

Washington, DC-MD-
VA 1997 8-Hour
Ozone Nonattain-
ment Area.

8/14/2013 ...

1/3/2013 ...
B/14/2013 ..,

0710113 ..isne
07/28/13

1R12T2 vivniniersinnn

12/12/13

1212113 e

June 4, 2007 ..o

Jung 4, 2007 w.ivvnone

7/14/2014, 79 FR
406865,

7/16/2014, 79 FR
41437,

10/6/14, 79 FA 60084 ..

10/16/14,79 FR 62018

12/18/14, 79 FR 75033

12/16/14, 79 FR 75037

4/10/15, 80 FR 19218 ..

4/10/15, 80 FR 19218 .,

This action addresses
the following CAA
elements: 110(a)}(2)
(A}, (B), {C), (D), (E),
(F), (@), (H), (1), (K),
{L}, and (M),

This action addresses
the foliowing CAA
elemants;
110(a)(2)(A}, (B), (C),
(D), (B, (F), (@), (H),
), (<), (L) and (M)

Soe §52.1081(d)

This actlon addresses
the following CAA
alemsnts:
110(a)(2)(A), (B), (C),
(OYQ)(Ih, DG, (E),
() (G, (H), {9), (K),
(L), and (M)

See §52.2526(k) and
§52.2531(h).

See §52.2526(k) and
§52,2531(h),

2010 motor vehicle
omissions budgets of
144.3 tons per day
(tpd) NOx.

2009 motor vehicle
emissions budgets of
66,5 tons per day
(tpd) for VOC and
148.1 tpd of NOx.

[69 FR 68306, Nov. 29, 2004]

EDITORIAL NOTE; For FEDERAL REGISTER citations affecting §52.1070, see the List of CFR
Sections Affected, which appears in the Finding Aids section of the printed volume and at

wwiw. fAdsys.gov.

EFFECTIVE DATE NOTES: 1. At 80 FR 32474,

June 8, 2016, §562.1070, the table in paragraph
(¢) was amended by revising the entries for *

COMAR 26.11.08.01,
26.11.09.07, and 26.11.09.09, and adding entries

26.11.09.04,

26.11.09.06,

for COMAR 26.11,09.10 and 26.11,09.12, effec-
tive July 9, 20156. For the convenience of the
user, the added and revised text is set forth

a8 follows:
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©) * * *

§52.1070 Identification of plan.
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§52.1070, Nt.

EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES iIN THE MARYLAND SIP

Code of Maryland Ad-

State

ministrative Regufa- Additlonal explanation/
tions (COMAR) Title/Subject effective EPA approval date citation at 40 CFA 52,1100
citation
. - [ - * " -
28.11.09.01 o Definiions i e 04/28/14 6/9/15 |insert Federal Reg-  Definition of "biomass” is
Ister citation). added.
* - . * d * -«
26,11,09.04 ............ Prohibition of Certain New 04/26M14 6/9/15 |Insert Federal Reg-  Revised (C){1).
Fuel Bumning Equipment, ister citation].
26,11,09,06 ..overeenn Gontrol of Particulate Matter 04/28/14  6/9/15 [Insert Faderal Reg-  Revised (D)(1) and (D)(2).
: Ister citation}.
26.11.00.07 ... PRI Control of Sulfur Oxides 04/28/14  6/9/15 [Insert Fedaral Reg-  Revised (B)(6).
from Fuel Buming Equip- ister citation}.
ment,
. . . . . . N
26.11.09.09 .....veeee..  Tableg and Diagrams ... 4/28/114 6/9/15 |Insert Fedseral Reg-  Amended Incorrect ref-
ister cltation}, erence,
26,11.09.10 ..vreee.  Requirements to Bum Used 04/28/14 6/9/15 [Insert Foderal Reg-  New regulation.
Ol and Waste Combus- ister citation}. '
fible Fiuld as Fuel.
26.11.09.12 .iveieeenn  Standards for Biomass 04/28/14 ©6/9/15 [Insert Federal Reg-  New regulation,
Fuel-Buming Equipment ister cltation).
Equal to or Greater Than
350,000 Blufhr,
* . * . - . ®
* * * * *

§52.1070 Identification of plan,

2, At 80 PR 27268, May 13, 2015, §52.1070,
paragraph (s) was amended in the table by
adding an entry at the end of the table, effec-
tive July 13, 2015. For the convenience of the
user, the added text is set forth as follows:
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limitations set forth in § 1,515 of this
part.

m 3. Section 1,515 is redesignated as
§1.523 and a new § 1.515 is added to
read as follows:

§1.515 Disclosure of Information to
participate In state prescription drug
monitoring programs.

(a) General, Information covered by
§§1.500 through 1.527 of this part may
be disclosed to State Prescription Drug
Monitoring Programs pursuant to the
limitations set forth in paragraph (c) of
this section.

(b) Definitions, For the purposes of
this section:

Conlrolled substance means any
substance identified in 21 CFR part
1308 as a schedule IT, 1T, IV, or V
controlled substance,

Stale Prescription Drug Monitoring
Program (PDMP) means a State
controlled substance monitoring
program, including a program approved
by the Secretary of Health and Human
Services under section 3990 of the
Public Health Service Act (42 U.8.C.
280g-3).

(c) Participation in PDMPs. VA may
disclose to PDMPs any of the following
information concerning the prescription
of controlled substances:

(1) Demographic information of
veterans and dependents of veterans
who are prescribed a controlled
substance, Examples include name,
address, and telephone number.

(2) Information about the prescribed
controlled substances, Examples
include Lhe identification of the
substance by a national drug code
number, quanlity dispensed, number of
refills ordered, whether the substances
were dispensed as a refill of a
prescription or as a first-time request,
and date of corigin of the prescription,

(3) Prescriber information, Examples
include the prescriber’s United States
Drug Enforcement Administration-
issued identification number
authorizing the individual to prescribe
controlled substances and United States
Department of Health and Human
Services-issued National Provider
Identifier number.

(Authority: 5 U.S.C. 5528; 38 U.8.C. 5701,
7332; 45 CFR 164,512(b))

{FR Doc. 2013-03001 Filod 2~8-13; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA~R03-OAR-2012-0982; FRL-~9777-2]
Approval and Promulgation of Air
Quality Implementation Plans;

Maryland; Amendments to Maryland’s
Ambient Alr Quality Standards

AGENCY: Envircnmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the State
of Maryland State Implementation Plan
{SIP). The revisions pertain to adoption
through incorporation by reference of
the national ambient air quality
standards (NAAQS) by the State of
Maryland. EPA is approving these
revisions that adopt the NAAQS for
ozone (0Os), sulfur dioxide (802),
nitrogen dioxide (NO2), lead {Pb),
particulate matter (PM) and carbon
monoxide (CO) as well as the relevant
reference and equivalent monitoring
methods through incorporation by
raference into the Code of Maryland
regulations (COMAR) on an “‘as
amended” basis which will
prospectively incorporate all future
revisions and additions to the NAAQS
in accordance with the requirements of
the Clean Air Act (CAA).

DATES: This rule is effective on April 12,
2013 without further notice, unless EPA
receives adverse written comment by
March 13, 2013. If EPA receives such
commeonts, i1 will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0AR-2012-0982 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
commonts,

B. Email: Masire.Donna@®epa.gov.,

C. Mail: EPA-R03-0AR-2012-0982,
Donna Mastro, Acting Associate
Director, Office of Air Program
Planning, Mailcode 3AP30, U.S,
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D, Hand Delivery: Al the previously-
listed EPA Region 1T address. Such
deliveries are only accepted during the
Dockel’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information,

Instructions: Direct your comments to
Docket ID No. EPA-R03-0AR~-2012~

App36

0982, EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email, The www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment, If you gend an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of tho
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
commoent and with any disk or CD~-ROM
you gubmit, If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www,regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute, Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form, Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region I, 1650 Arch Street,
Philadelphia, Pennsylvania 19103,
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230,

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 814-2179, or
by email at Cripps.Christopher@epa.gov.

SUPPLEMENTARY INFORMATION:



9594 Federal Register/Vol. 78, No. 28/Monday, February 11, 2013/Rules and Regulations

1. Background

On November 15, 2012, the State of
Maryland submitted a formal revision
(SIP Revision #12-07) to itg SIP, The SIP
revision consists of the adoption of the
revisions since 2006 of the following
NAAQS along with the associated
definitions, reference conditions, and
methods of measurement associated
with these NAAQS: PM, SO», NO,, Pb
and Os,

11, Summary of SIP Revision

This SIP revision updates Maryland’s
SIP to incorporate the following
revisions to the NAAQS which were
promulgated since 2006:

(1) The revised NAAQS for PM (71 FR
61224, Oct. 17, 2006) and the applicable
definitions, reference conditions, and
methods of measurement as specified in
40 CFR parts 50, 53, and 58;

(2) the NAAQS for Pb (73 FR 67052,
Nov. 12, 2008) and the applicable
definitions, reference conditions, and
methods of measurement as specified in
40 CFR parts 50, 51, 53 and 58;

(3) the revised NAAQS for O3 {73 FR
16511, Mar, 27, 2008) and the
applicable definitions, reference
conditions, and methods of
measurement as specified in 40 CFR
parts 50 and 58;

(4) the revised NAAQS for NO, (75 FR
6531, Feb, 9, 2010) and the applicable
definitions, reference conditions, and
methods of measurement as specified in
40 CFR parts 50 and 58; and

(5) the revised NAAQS for SO, (75 FR -

35592, June 22, 2010) and the
definitions, reference conditions, and
methods of measurement as specified in
40 CFR parts 50, 53 and 58;

In addition, Maryland'’s SIP revision
submittal seeks to incorporate by
reference the NAAQS of 40 CFR part 50
prospectively in order for Maryland’s
ambient air quality standards to be
identical at all times to the NAAQS as
well as the pertinent definitions,
ambient air monitoring reference and
equivalent methods in 40 CFR parts 51,
53 and 58, Therefore, whenever EPA
promulgaties a new or revised NAAQS
in 40 CFR part 50 or revisions to the
applicable definilions, ambient air
monitoring reference and equivalent
methods in 40 CFR parts 61, 53 and 58,
the Maryland SIP will automatically
reflect such additions and revisions
without further action by the State of
Maryland or EPA,

Specifically, this revision includes the
following changes ta Title 26—
Department of The Environment,
Subtitle 11—Air Quality, Chapter 04
Ambient Air Quality Standards
(COMAR 26.11.04):

(1) The deletion of Regulation .04
{(COMAR 26.11.,04,04) relating to
ambient air quality standards for PM;

(2) the deletion of Regulation .05
(COMAR 26,11,04.05) relating to
ambient air quality standards for SOy;

(3) the deletion of Regulation .06
(COMAR 26,11.04.06) relating to
ambient air quality standards for CO;

(4) the deletion of Regulation ,07
(COMAR 26,11,04.07) relating to
ambient air quality standards for Os;

(5) the deletion of Regulation .08
(COMAR 26.11.04.08) relating to
ambient air quality standards for NO»;

(6) the deletion of Regulation .09
(COMAR 26,11.04.09) relating to
ambient air quality standards for Pb;

(7) the deletion of Regulation .02
(COMAR 26.11.04,02) relating to
definitions, reference conditions, and
methods of measurement as those
specified in 40 CFR parts 50, 53, and 58
of the 2003 edition;

(8) the deletion of Regulation 02
(COMAR 286.11.04.02) which stated that
“Regulations .03—.09 [COMAR
26.11.04,3—.09] of this chapter contain
State-adopted National Ambient Air
Quality Standards’’ which no longer has
any substantive value because the
regulations it cites have boen repealed;
and

(9) the addition of a new Regulation
,02 (COMAR 26,11,04,02) which
specifies that the ambient air quality
standards, definitions, reference
conditions, and methods of
measurement are those specified in 40
CFR parts 50, 51, 53, and 58, “as
amended,” Maryland uses the phrase
““as amended” in COMAR 26.11.01.02
so thal future versions of these
regulations are adopted prospectively.
See Maryland'’s “Incorporation By
Reference (IBR) Manual,” (Revised 7/
2009) (available at http://
www.dsd.state.mmd,us/mdregister/
IBRManual.pdf).

EPA finds that Maryland has
adequately incorporated by reference
the NAAQS and relaled definitions,
reforence conditions, and methods of
measurement as specified in 40 CFR
parts 50, 51, 53, and 58, and, through
the use of the phrase ““as amended” in
the COMAR regulatory text, is
incorporating by reference future
amendments to the NAAQS and related
definitions, reference conditions, and
methods of measurement specified in 40
CFR parts 50, 51, 53, and 58,

I1I. Final Action

EPA is approving the Novomber 15,
2012 SIP revision which includes
amendments to COMAR 26.11,04 into
the State of Maryland SIP. EPA is
publishing this rule without prior

App37

proposal because EPA views this as a
noncontroversial amendment and
anticipates no adverse comment,
However, in the ‘“Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on April
12, 2013 without further notice unless
EPA receivos adverse comment by
March 13, 2013, If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule, EPA
will not institute a second comment
period on this action, Any parties
interested in commenting must do so at
this time,

1V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.8.C. 7410(k); 40 CFR 52,02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law, For that
reason, this action:

» Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

» Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.8.C, 3501 6t seq.);

» Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.8.C. 601 et seq.);

¢ Docs not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub, L. 104-4);

» Does not have Federalism
implications as specified in Execulive
Order 13132 (64 FR 43255, August 10,
1998);

» Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 18885, April 23, 1997);
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e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28365, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.8.C, 272 note) because
application of those requirements would
be inconsistent with the CAA; and

s Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
msthods, under Executive Order 12898
(59 FR 7629, February 16, 1994),

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the stale, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission lo Congress and the
Comptroller General

The Congressional Review Act, 5
U.8.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to sach House of the
Congress and to the Comptroller General
of the United States, EPA will submit a
report containing this action and other

required information to the U.8, Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register, A major rule
cannot take effect until 60 days after it
is published in the Federal Register,
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Pstitions for Judicial Review

Under section 307(b){1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 12, 2013, Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action, Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action to
approve amendments to COMAR
26.11.04 Ambient Air Quality Standards
may not be challenged later in

proceedings to enforce ils requirements.
(See soction 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 25, 2013.
W, C, Early,
Acting Regional Administrator, Region IIL

40 CFR part 52 is amended as follows:

PART 52—[APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS]

m 1, The authority citation for part 52
continues to read as follows:

Authority: 42 U.S8.C, 7401 et seq.

Subpart V—Maryland

= 2. In § 52.1070, the table in paragraph
(c) is amended by revising the entry for
COMAR 26.11,04,02 and by removing
the existing entries for COMARS
26.11.04.03 through 26.11,04.09 to read
as follows:

§52.1070 Identification of plan.
* * * *
(C) * Kk %

EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Codde ?flMan{land Stals eifect! Adlceill;lotrl\a:‘/
Administrative ! : ate effective explanatio
Regulations Title/Subject date EPA Approval date citation at 40
(COMAR) citation CFR 52,1100
26.11.04 Amblent Alr Quality Standards

26.11.04.02 ......innnee Amblent Alr Quallty Standards, Definitions, 9/17n2 2/1113 |insert page number where the

Refersnce Conditions, and Methods of document begins).

Measurement.
* * * * *

[FR Doc, 2013-02928 Filed 2-8-13; 8:45 am}
BILLING CODE 6560-50-P
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support document (TSD) prepared in
support of this proposed rulemaking, A
copy of this TSD is located in the docket
of this proposed rulemaking,

111, Proposed Action

EPA is proposing to approve the
District of Columbia’s SIP revisions
submitted on January 26, 2010, March
24, 2011 and March 15, 2012, adopting
VOC RACT requirements for various
source categories, EPA is also proposing
to approve the District’s negative
declarations pursuant to section
182(b)(2)(A) of the CAA for those CTG
categories where no sources are located
in the District, EPA is soliciting public
comments on the issues discussed in
this document, These comments will be
considered before taking final action,

IV, Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U,8.C, 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA's role is to approve state choices,
provided that they meet the criteria of
the CAA, Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law, For
that reason, this proposed action:

* Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Exscutive Order 12866 (58 FR 51735,
Oclober 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act {44
U.S.C. 3501 et seq.);

¢ Is certified as not having a
significant economic impact on a
substantial number of small entitios
under the Regulatory Flexibility Act (5
U.8.C. 601 et seq.);

+ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub, L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (82 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

« Is not subject lo requirements of
Section 12(d) of the National

Technology Transfer and Advancement
Act of 1995 {15 U.8.C, 272 nots) because
application of those requirements would
be inconsistent with the CAA; and

» Doss not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 18, 1994),

In addition, this proposed rule,
pertaining to District’s amendments to
regulations for the contral of VOCs, does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law,

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by

reference, Intergovernmental relations,

Ozone, Volatile organic compounds,
Autharity: 42 U.8.C. 7401 6t seq.
Dated: January 29, 2013,

W.C, Early,

Acting Regional Administrator, Region II,

[FR Doc, 201302020 Filod 2-8-13; B:45 am}

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-RO3-OAR-2012-0982; FRL~9777-3]
Approval and Promulgation of Alr
Quality Implementation Plans;

Maryland; Amendments to Maryland's
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA},
ACTION; Proposed rule,

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP}
revision submitted by the State of
Maryland for the purpose of adopting
through incorporation by reference the
national ambient air quality standards
{(NAAQS), In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because
EPA views this as a noncontroversial
submittal and anticipates no adverse
comments, A detailed rationale for the
approval is set forth in the direct final
rule, If no adverse comments are
received in response to this action, no
further activity is contemplated, If EPA
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receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by March 13, 2013,

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA~
R03-0AR~2012-0982 by one of the
following methods:

A, www.regulations.gov. Follow the
on-line instructions for submitting
cominents.

B. Email: Mastro.Donna@epa.gov,

C, Mail: EPA-R03-0OAR-2012-0982,
Donna Mastro, Acting Associate
Diractor, Office of Air Program
Planning, Mailcode 3AP30, U.S,
Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103,

D, Hand Delivery: At the previously-
listed EPA Region Il address, Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information,

Instructions: Direct your comments to
Docket ID No. EPA-R03-0AR-2012-
0982, EPA’s policy is that all comments
received will be included in the public
docket without changs, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (GBI} or other information
whose disclosure is restricted by statute,
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email, The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment, If you send an email
comment directly to EPA without going
through ww.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit, If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
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special characters, any form of
encryption, and be free of any defects or
viruses,

Docket: All documents in the

electronic docket are listed in the
www.regulations.gov index, Although
listed in the index, some information is
not publicly available, i,e., GBI or other
information whose disclosure is
restricled by statute, Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form, Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.8, Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103,
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.
FOR FURTHER INFORMATION CONTACT!
Christopher Cripps, {215) 8142179, or
by email at Cripps,Christopher@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information regarding
Maryland’s adoption through
incorporation by reference of the
national ambient air quality standards
(NAAQS), please see Lhe information
provided in the direct final action, with
the same title, that is located in the
“Rules and Regulations” section of this
Federal Register publication,

Dated: January 25, 2013,

W.C, Early,

Acting Regional Administrator, Region IIl,
[FR Doc, 2013~02926 Filed 2-8-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10~OAR-2012-0494: FRL-9778-7]
Approval and Promulgation of
Implementation Plans; Oregon: Heat

Smart Program and Enforcement
Procedures

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Proposed rule,

SUMMARY: The EPA is proposing to
approve multiple revisions to Oregon’s
State Implsmentation Plan (SIP)
submitted to the EPA by the Oregon
Department of Environmental Quality
(ODEQ) on October 5, 2011, June 8,
2012, and November 28, 2012, The

October 5, 2011 submission contains
revisions to the Heat Smart program and
to the enforcement procedures and civil
penalties in Oregon Administrative
Rules (OAR) Chapter 340, Division 12
(OAR 340-12), The June 8, 2012
submission contains additional
revisions to the Heat Smart program,
along with minor revisions and
clarifications to general air pollution
definitions (QAR 340-200), rules for
stationary source notification
requirements (OAR 340-210), and
requirements for fuel burning (OAR
340-228), The November 28, 2012
submission contains revisions to
approve the inclusion of expedited
enforcement offers and updated penalty
classifications and criteria (OAR 340~
012),

DATES: Comments must be received on
or before March 13, 2013,

ADDRESSES: Submil your comments,
identified by Docket ID No, EPA-R10~
OAR~-2012-0494, by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Mail: Justin A. Spenillo, EPA,
Office of Air, Waste, and Toxics, AWT-
107, 1200 Sixth Avenue, Suite 900,
Seattle, Washington 98101,

C. Email: R10-Public_Comments@
epa.gov.

D. Hand Delivery: EPA, Region 10
Mailroom, gth Floor, 1200 Sixth
Avenue, Seattle, Washington 98101,
Attention: Justin A, Spenillo, Office of
Air Waste, and Toxics, AWT—-107, Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions; Direct your comments to
Docket ID No, EPA-R10-0OAR-2012-
0494, The EPA’s policy is that all
comments regeived will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
that is restricted by statute from
disclesure. Do not submit information
that you consider to be CBI or otherwise
protected through www.regulations.gov
or email, The www.regulations.gov Web
site is an “‘anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment, If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
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captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD~-ROM
you submit, If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment, Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses,

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information that is restricted by statute
from disclosure, Certain other material,
such as copyrighted material, is nat
placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically at www.regulations.gov or
in hard copy during normal business
hours at the Office of Air, Waste and
Toxics, EPA Region 10, 1200 Sixth
Avenuse, Socattle, Washington 98101,

FOR FURTHER INFORMATION CONTACT:
Tustin A, Spenille, (206) 553-6125; or by
email at spenillo justin®epa.govmailto:
body.steve@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1, This Action
II. Why are we proposing to approve these
revisions?

A. The EPA’s Review of OAR Chapter 340,
Division 262 Heat Smart Program for
Residential Woodstoves and Other Solid
Fuel Heating Devices (October 5, 2011
and June 8, 2012 Submittals)

B, The EPA's Review of OAR Chapter 340,
Division 12 Rules (October 5, 2011 and
November 28, 2012 Subinittals)

C. The EPA’s Review of OAR Chapter 340,
Divisions 200, 210, and 228 Rules (June
8, 2012 Submittal)

1. The EPA's Review of OAR 340-200~
0040 (October 5, 2011, June 8, 2012, and
November 28, 2012 Submittals)

111, Summary of Action
1V, Statutory and Executive Orders Review

1. This Action

Title I of the CAA, as amended by
Congress in 1990, specilies the general
requirements for states to submit SIPs to
attain and maintain the National
Ambient Air Quality Standards
(NAAQS) and the EPA’s actions
regarding approval of those SIPs, In this
action, we are proposing to approve and
incorporate by reference (IBR) revisions



MONTGOMERY COUNTY CODE
Chapter 3
Chapter 3. AIR QUALiTY CONTROL.*

§ 3-1. Purpose of chapter. | |

§ 3-2. Definitions.

§ 3-3. Admin@stration.

§ 3-4. chulatic;n\s.
_§ 3-5. Ambient air quality requirements for visible emissions.
- § 3-6."Ambient air quality requirements for particulate matter from unconfined sources.
§ 3-7. Ambient air quality requirements for particulate matter from matérials handling and construction.
§ 3-8. Control or prohibition of open fires, - |
§ 3-9. Ambient air quality requirements for odors.
§ 3-10. Control and prohibition of indoor air pollution.
§3-11. betermini_ng compliance.
§‘3-12. Emergency provisiops.
§ 3-13. Enforcement and penalties.

§ 3-14. Appeals. .

.......... el

*Editor’s note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an ExectitiveRégulation
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the |
regulation is consistent with this Act. This Act does.not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002]. . : :

_ Chapter 3 is discussed in Miller v. Maloney Concrete Company, 63 Md.Apﬁ. 38,491 A.2d 1218 (1985).

Cross references—Department of environmental protection, § 2-29; open fires generally, § 22-88; dust
and air pollution from quarries, § 38-15; industrial zoning district air pollution étandgrds,’§ 59-C-5.438(c).

"

June 2002 . - Chapter 3: Page 3-1
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o Chapter 3 ' i
Séc. 3-1. Purpose of chapter.
(a) It is the policy of the County to protect the County’s ambient air qué]ity as necessary to:

Y protect the health, safety, comfort and well-being of the County’s residents and
businesses; ’

(2) prevent injury to plant and animal life and to property; and
3 protect the recreational resources of the County.

(b) "It is the County’s goal to protect and facilitate the improvgment of the indoor air quality
experienced by businesses and occupants of multi-tenant buildings. : '

(©) The Department must apply principles of sound environmental health management and
use reasonably available air quality control technology to implement this Chapter. (1975
L.M.C.,, ch. 17, § 1; 2002 LM.C,,ch. 6, § 1.) ‘

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition, Until superseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11,2002]. ’

Sec. 3-2. Definitions.
In this Chapter, the following words and phrases have the following meanings:

Air pollutant: Any substance whose release into the atmosphere causes air pollution. An.air
_ pollutant may be in the form of a smoke, gas, dust, odor, particulate matter or combinations of smoke,
gas, dust, odor,-or particulate matter.

Air pollution: The presence in the atmosphere of any substances or combinations of substancgs
whose character, quantities or duration make those substances likely to pose a health hazard to humans,
plants, or animals, or unreasonably interfere with the use and enjoyment of property. The substances
" may be emitted as odors, solids, vapors, liquids, or gases from any single source or in combination with

other sources.

‘Air pollution episode: A recognized occurrence designated by the Governor of Maryland or the
Secretary of the state Department of the Environment as an accumulation of ambient air pollutarits at
levels harmful to human health. '

Control equipment: Any device or equipment that prevents or reduces emissions.

Department: The Départment of Environmental Protection.

June 2002 D Chapter 3: Page 3-2
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Chapter 3 . B ’

Director: The Director of the Department or the Director’s designee.

Emission; Any substance, other than water in an uncombined form, discharged into the
atmosphere, including odors, particulate matter, vapors, gases, or any combination of these substances.

. Excessive lodging: A condition of farmland where embedding of the previous crop causes the
normal use of harvesting, tillage, or planting equipment to be impossible or impracticable. '

Incinerator: Any equipment or device used to destroy garbage, rubbish or other wastes by
burning.

Indoor air pollutani: Any substance whose indoor presence causes indoor air pollution. An
indoor air pollutant may consist of particles such as dust, fibers, asbestos, or radon progeny; gases such
as formaldehyde, carbon monoxide, mists, or bioaerosols; biological substances such as viruses, bacteria,
fungi or molds; or combination of substances: : '

Indoor air pollution: The indoor presence of any airborne substance, such as particles, fumes,
mists, gases, or vapors or combination of substances likely to pose a health hazard to humans, plants, or
animals or unreasonably interfere with the use and enjoyment of residential or non-residential property,
including the ordinary condiict of business. ' :

Installation: Any article, machine, or equipment, including emission control equipment,
processing equipment, manufacturing equipment, fuel burning equipment, incinerators or any equipment
or construction capable of generating, causing or reducing emissions. . ‘

‘Odor: The property of an emission that stimulates a person’s sense of smell.

Official fire: A fire anthorized by a government officer for the purposes listed in this Chapter.

Opacity: The degree to which emissions reduce the transmission of light and obscure the. view of
~ an object in the background. ' ’ ' ‘

Open fire: A fire in which any material is burned in the open or a receptacle other than a furnace,
incinerator or other equipment not in conformance with the design requirements of the applicable
_ building code of the County or the air quality control regulations of the State.

Particulate matter: Material other than water in uncombined form which is or has been airborne
and exists as a liquid or solid at standard conditions of temperature 25 degrees Celsius (77 degrees
Fahrenheit) and pressure of 29.92 inches (760 mm) mercury.

‘ Permit: An air pollution control permit issued by the Department or the Maryland Department of
the Environment covering open burning, installation, or operation of equipment with the potential to emit
air poliution. ‘ '

June 2002 Chapter 3: Page 3-3
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Chapter 3

Person: An individual, group of individuals, partnership, firm, voluntary associatien, public or
- private corporation, or an agency, or department of the County or of any federal, state, or municipal
government to the extent allowed under. federal, state, or municipal law.

Plan for compliance: A schedule of actions designed to achieve compliance with this Chapter
after a specified period of time submitted by a violator and approved by the Director.

Source: A person or property that is contributing to air pollution.

Unconfined source: An installation that causes emissions that are not enclosed in a stack, duct,
hood, flue, or other conduit, but that escape into the atmosphere through openings such as windows,
vents, or doors, ill fitting closures, or poorly maintained equipment. (1975 LM.C,, ch. 17, § 1; 2002
LM.C,ch.6,§1). . »

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002]. ‘

Sec. 3-3. Administration.

(a) The Director must enforce this Chaﬁter. The Director must advise, consult, and
cooperate with other local government units, State agencies, interstate agencies, the
federal government, private industries and businesses, homeowners associations, and
other interested persons about air quality problems that affect human health.

(b) This Chapter does not waive any requiremént of State or federal law. (1975 L.M.C., ch.
17,§ 1; 2002 L.M.C,,ch. 6, § 1.) '

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition. Until supefseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11,2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this

Act took effect [April 11, 2002].

Sec. 3-4. Regulations.

The County Executive may adopt regulations under method (2) to implement this Chapter.

Regulations adopted under this Chapter must not conflict with, waive any provisions of, or be

Jess restrictive than any requirement of State or federal law. (1975 LM.C.,ch. 17, § 1; 1984

L.M.C., ch. 24, § 6; 1984 LM.C,, ch.27, § 6; 2002 L.M.C.,ch.6,§1.)

Editor’s note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation:
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002]. ' o '

June 2002 . Chapter 3: Page 3-4
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Chapter 3 '

N

Sec. 3-5. Ambient air quality requirements for visible emissions.

(a) Generally. A person must not cause or allow the discharge of any visible emission from
' any installation or building, other than water in an uncombined form, into the '

atmosphere.
) Exceptions. Subsection (a) does not apply to any:

¢))] Emission during start-up and process modifications or adjustments, or occasional
cleaning of control equipment, that is not greater than 40 percent opacity for a
period of not more than 6 consecutive minutes in any 60-minute period.

) Emission from a food preparation installation, such as a char-broiler or pit
barbecue, that operates at one location less than 15 days in any 365-ddy period,
or that is not greater than 10 percent opacity. . .

3 Emission caused by wood burning in a residential fireplace or wood stove, or
emission recreational purposes such as a campfire;

“4) Emission from an operi fire (excépt a salamander) that complies with this
Chapter. (1975 L.M.C., ch. 17, § 1; 2002 LM.C,, ch. 6,§ 1.)

Editor’s note—2002 L. M.C,, ch. 6, § 2, states: Transition. Until supersedcd,'an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11,2002] remains in effect to the extent the .
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this

Act took effect [April 11, 2002].
Seec. 3-6. Ambient air quality requirements for particulate matter from unconfined sources.

A person must not cause or allow emissions from an unconfined source without taking
reasonable precautions to prevent particulate matter from becoming airborne. When the Director orders,
. these precautions must include installing and using hoods, fans, and dust collectors to enclose, capture,

and vent emissions. (2002 LM.C,,ch. 6, § 1.)
Editor’s note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation

issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this

Act took effect [April 11, 2002]. » ‘ . -

Former § 3-6, “Control and prohibition of open fires,” was repealed, reenacted with amendments, retitled,
and renumbered § 3-8, pursuant to 2002 L.M.C., ch. 6, § | '

June 2002 ' : Chapter 3: Page 3-5
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MONTGOMERY COUNTY CODE
Chapter 3

Sec. 3-7. Ambient air quality requirements for particulate matter from materials handling and

construction.

(é) A person must not cause or allow any material to be handled, transported, or stored, or
any building or road to be constructed, altered, repaired, or demolished, without taking
reasonable precautions to prevent particulate matter from becoming airborne.

(b) Unless the Director finds otherwise in a particular situation, reasonable precautions
include: '

) using water or chemicals to control dust when demolishing a building or
structure, undertaking construction operations, grading a road, or clearing land;

2) applying asphalt, water, or suitable chemicals on a dirt road, materials stockpile,
or other surface that can create airborne dust; :

3) installing and using hoods, fans, and dust collectors to enclose and vent the
handling of dusty materials, and employing reasonable containment methods to
prevent the release of particulate matter during sandblasting or similar
operations; ’ '

Gy covering each open-bodied vehicle used to transport any material likely to create
air pollution at all times when the vehicle is moving;

() paving a roadway and maintaining it in clean condition; and

6) promptly removing earth or other dust-producing material from a paved street to -

which the material was transported by truck, earth moving equipment, or water
erosion. (2002 L.M.C,,ch. 6, § 1.) ’

Editor’s note—2002 L M.C., ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation
issued-under Chapter 3 before the effective date of this Act [April 1 1, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that 'occurred before this
Act took effect [April 11, 2002].

2002 L.M.C., ch. 6, § 1, repealed former § 3-7, “Permits for certain equipment,” which was derived from

1975 L.M.C.,, ch. 17, § 1.

Sec. 3-8. Control or prohibition of open fires.

(a) Official fires. A public officer may sét an open fire with due notice to, but without prior
approval from, the Director if the public officer is performing an official duty and the
fire is necessary to: :

June 2002
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m prevent a fire hazard which cannot be abated by other means;
(2) instruct public fire fighters or industrial employees under supervision of the Fire '

Administrator if the instruction does not occur during an air pollution episode -
and the fires do not contain asphaltic or asbestos materials; or

3 . protect the public health, safety or welfare.

Open fires, Except during an-air pollution episede, the following open fires are allowed
without prior approval of the Director if the fire does not otherwise violate any other law
or regulation:

m Cooking.- A person may use a fire to cook food if the person uses an outdoor
* cooking apparatus approved for use by a nationally recognized standards
organization, such as Underwriters Laboratory, and the person does not create a
nuisance.

2) Salamanders. Construction workers and other outdoor workers may use a
salamander or other device fired with propane gas or No. 2 fuel oil for heating if
the device does not create visible emissions.

3) Recreational purposes. A person may set an open fire, such as a campfire, for
recreational purposes if the fire does not produce visible emissions that exceed
20 percernt opacity for a total of more than 3 minutes in any 60-minute period
and is not larger than 3 feet in diamieter.

Permitted fires. Except as provided in subsections (a) and (b), a person must not burn
any refuse or plant life outside of a building.unless the person has obtained a permit from
the Director. The Director must limit the duration of the permit. The Director may issue
the permit for any of the following reasons or purposes:

M . Agricultural open burning. A person may set a fire during agricultural
operations if the fire complies with subsection (d) and the person obtains an
agricultural burning permit before setting the fire. The Department may grant a
permit to burn excessive lodging or destroy diseased crops and other vegetation
originating on the applicant’s property only: ‘ o

(A)  ona property that is .a'gx;iculturally assgssed for property tax purposes;
and . : .

(B) if the burning is necessary to maintain agricultpral land in production.

Chapter 3: Page 3-7
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2) Ceremonial burning. A person may set fires for a ceremonial purpose.
€)) Disaster rubbish. A person may burn rubbish, including landscape waste-,-

during a community disaster if the County Executive has officially declared a
state of emérgency. :

4) No alternative. A person may burn any material if the Director finds that there
is no practical alternative way to dispose of or store the material more-safely.

Conditions. The Director may impose any condition on an open burning permit to ,
prevent air pollution or protect the health, safety, comfort and property of persons. An
open fire must at all times be attended by the permittee or the permittee’s agent who has
the burning permit in possession during the burning. The Director must not grant a
permit if the intended activity would:

) create a hazardous condition;
(2) be conducted during an air pollution episode or other burning prohibition period
declared by the Governor or the Secretary of the Maryland Department of the

Environment;

3 be conducted within 500 yards of an occupied building or a heavily traveled
public road, walkway, path, or other facility used by the public;

(4)  violate any other law or regulations;

(5) create visible emissions whose opacity exceeds 20 ‘percent for more than a total
of 3 minutes in any consecutive 60-minute period; or

(6) include the burning of leaves, brush, other vegetation, or household trash.

Permit denial. The Director' may deny a request for an open burning permit if:

[¢D) the applicant has not shown that the applicant can comply with this Chapter and

any applicable State or federal air pollution control law; or

@) the Director finds, based on the applicant’s hisfory,I that the épplic‘:’aﬂt is not
likely to comply with all applicable County, State, and federal air pollution
control laws. ¢ ’ '

Permit revoca,tion‘or suspension. The Director may revoke, suspend, or modify a

permit granted under this Section if the Director finds that the permittee has violated any
term or condition of the permit. Notice of any proposed revocation, suspension, or

Chépter 3 .Page 3-8
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modification must be in writing, include the reason for the decision, and give the
permittee an opportunity for a hearing. A request for a hearing does not stay the
Director’s action. : '

(2) Extinguishing fires in violation. A person responsible for starting a fire that violates
this Section must promptly extinguish the fire after receiving notice from the
Department. The notice to extinguish the fire is-not an exclusive remedy. (1975 L.M.C,,
ch.17,§1;2002 LM.C,,ch.6,§ 1.)

Editor’s note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an Executive chulation'

issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that oceurred before this

Act took effect [April 11, 2002].

Former § 3-6, “Control and prohibition of'open fires,” was repealed, reenacted with amendments, retitled,
and renumbered § 3-8, pursuant to 2002 L.M.C,, ch. 6, § 1.

2002 L.M.C., ch. 6, § 1, repealed former § 3-8, “Appliéations for permits,” which was derived from 1975
LM.C.,ch. 17,8 1. o .

Cross reference—Open fires, § 22-88.
Sec. 3-9. Ambient air quality requirements for odors.

(a) A person must not cause or allow the emission into the atmosphere of any gas, vapor, or
particulate matter beyond the person’s property line or unit if a resulting odor creates air
poliution. . : :

(b) . The Director may issue a citation for violating subsection (a) if the Director:
¢)) witnesses the violation; or

2 receives complaints from at least 2 individuals who have person knowledge of
the air pollution odor. (2002 L.M.C., ch.:6,§ 1)

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation

issued u.ndc;r-Chapger 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this

Alct took effect [April 11, 2002]. :

2002 L.M.C., ch. 6, § 1, repealed former § 3-9, “Plan of compliance,” which was derived from 1975,
LM.C., ch 17,8 1. ’
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Sec. 3-10. Control and prohibition of indoor air pollution.

(a) A person must not cause or allow the emission of indoor air pollutants beyond the
person’s property line in a manner that creates indoor air pollution. ~

(b) Subsection (a) does not épply to:

¢)] the residential use of personal hygiene products;
2 smoking in a private home; or -
3 residential éooking odors.
(c) In this Section, “property line” means the boundary of a residential or non-residential

area that a person legally uses or owns. For a property divided into more than one legal
unit, such as multi-family housing or a multi-tenant commercial property, “property line”
also includes any boundary between a unit and a common area or between units.

(d) The Director may issue a citation for violating this Section if the Director:
m witnesses the violation; or
2) receives complaints from at least 2 individuals who have person knowledge of

the indoor air pollution. (2002 L.M.C., ch.'6,§ 1.)

Editor’s hote—2002 L.M.C., ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11,2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002].

2002 L.M.C., ch. 6, § 1, repealed former § 3-10, “Abatement orders,” which was derived from 1975,
LM.C.,ch 17,§1. ' )

Sec. 3-11. Determining compliance'.

(a) Compliance methods. The Director may conduct testing or require a property owner to
conduct testing to determine compliance with this Chapter in response to a complaint.

(b) Manner of testing. A property owner must conduct all tests in a manner, and before the
. deadline, set by the Director and submit a detailed report of all test resultsto the Director
within 15 days after the testing is complete unless the Director grants an extension. Eath
test must be performed by a person qualified to conduct the test, as determined by the
Director. (2002 L.M.C.,ch.6,§1.)
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Editor’s note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to'the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002]. : . .

2002 L.M.C., ch.'6, § 1, repealed former § 3-11 “Revocation of permit,” which was derived from 1975,
LM.C,ch.17,§ 1. ‘

Sec. 3-12. Emergency provisions.-

(a) Notwithstanding this Chapter or any other law, if the Director finds that a person is
causing or contributing to air pollution and that the pollution creates an emergency that
requires immediate action to protect the public health or safety, the Director must order
the person to immediately reduce or stop the air pollution. That person must
immediately comply with the Director’s order.

(b) If the Governor or the Secretary of the Maryland Department of the Environment -
declares an air pollution episode, the Director may take any action authorized under State
law to protect the public health or safety. (1975 L.M.C.,ch. 17, § 1, 2002 L.M.C,, ch. 6,

§ 1)

Editor's note—2002 L.M.C,, ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation
issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply toa violation of Chapter 3 that occurred before this
Act took effect {April 11, 2002]. K '

Former § 3-14, “Emergency provisions,” was repealed, reenacted with amendments, and renumbered § 3~
' 12, pursuant to 2002 L.M.C,, ¢h. 6, § 1

2002 L.M.C., ch. 6, § 1, repealed former § 3-12, “Testing and monitoring,” which was derived from 1975
L.M.C., ch.. 17, § 1. :

Sec. 3;i3. Enforcement-and penalties.

- (a) The Directot may enter a non-residential site during normal business hours or atany
other reasonable time to inspect, investigate, or monitor activities subject to this Chapter.
. If the person in charge of the site does not consent to an entry by the Director; the
Director must obtain an administrative search warrant from a court by satisfying - -
reasonable statutory or administrative standards for conducting an inspection.

(b) The Director inay, with the consent of the owner or occupant, enter a privaté:ﬁwcfling_at
any reasonable time to inspect, investigate, or monitor activities subject to this Chapter.
If the owner or occupant of the residence does not consent to an entry by the Director,
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the Director may obtain an administrative search warrant from a court by showing that -
reasonable legislative or administrative standards.for conducting an area inspection have
been satisfied. ,

A person must not hinder, prevent, or unreasonably refuse to permit a lawful inspection,
investigation, or monitoring under this Chapter. C

The Director, the Fire Administrator, or the Administrator’s designee may issue a notice
of violation, corrective order, stop-work order, or civil citation to any person who causes
or allows a violation of this Chapter. : '

A person who causes or allows a violation of this Chapter must submit a plan for
compliance if required under a notice of violation or corrective order. The plan must
include a schedule to correct the violation. The Director must approve or disapprove the
plan and any amendment to an approved plan.

The Director may issue a stop-work order to any person who violates this Chapter in
connection with an activity conducted under a building permit issued under Chapter 8 or
a sediment control permit issued under Chapter 19.

Any violation of this Chapter is a Class A violation. Each day a violation continuesisa . '
separate offense.

In addition to any other remedy allowed by law, the Department may seek injunctive or
other appropriate judicial relief to prevent or stop a violation of this Chapter. (2002

LM.C., ch.6,§ 1)

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition. Until superseded, an Executive Regulation

issued under Chapter 3 before the effective date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. This Act does not apply to a violation of Chapter 3 that occurred before this
Act took effect [April 11, 2002]. .

2002 L.M.C., ch. 6, § 1, repealed former § 3-13, “Circumvention and right of entry,” which was derived
from 1975 LM.C.,, ch. 17, § 1. . :

. Sec. 3-14. Appeals.

(2)

June 2002

A person aggrieved by an action taken or an order issued under this Chapter may seek
reconsideration by filing a written request with the Director within 10 days after the
action or order. The request must state the date and nature of the action or order, the
remedy requested, and why the Director should grant the request. Within 10 days after
receiving the request, the Director must: .

Chapter 3: Page 3-12
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() issue a written decision on the request for reconsideration if the Director finds no
material facts in dispute; or

) notify the person in writing of any material facts in dispute and:

(A) establish a deadline of not more than 30 additional days for the
- Department to resolve the dispute and the Director to issue a written
decision on the request for reconsideration; or

(B) - refer the matter to a hearing officer uhdpr Article I of Chapter 2A.

(b) A request for consideration does not stay the action or order unless the Director grants a
stay. The Director’s decision on a request for reconsideration is a final decision.

(c) - A person aggrieved by a final decision of the Director under this Chapter may appeal the
action or order under Section 2A-11. (1975 L.M.C,, ch. 17, § 1; 1993 L.M.C,, ch. 20, §

1;2002 LM.C.,ch.6,§ 1.)

Editor’s note—2002 L.M.C., ch. 6, § 2, states: Transition. Until superseded an Executive Regulation
issued under Chapter 3 before the effectwe date of this Act [April 11, 2002] remains in effect to the extent the
regulation is consistent with this Act. ‘This Act does not apply toa v:olatxon of Chapter 3 that occurred before this

Act took effect [April 11, 2002].

Former § 3-16, “Appeals ” was repealed, reenacted with amendments, and renumbered § 3-14, pursuant to
2002 L.M.C., ch. 6, § 1. Former § 3-14, “Emergency provisions,” was repealed, reenacted with amendments, and
renumbered § 3-12, pursuant to 2002 L.M.C,, ch. 6, § 1. .

Editor’s note—2002 L.M.C,, ch, 6, § 1, repealed former § 3-15, “Prima facie evidence of unlawful
emissions,” which was derived from 1975 LM.C,, ch. 17, § 1.

Editor’s note—Former § 3-16, “Appeals,” was repealed, reenacted with amendments, and renumbered §
3-14, pursuant to 2002 LM.C,, ch. 6,-§ 1.

Editor’s note—2002 L.M.C., ch.6,§1, répealed former § 3-17, “Violations, penalties and liabilitles,”
which was derived from 1975 L.M.C., ¢h. 17, § 1; 1983 L.M.C,, ch. 22, § 5.)
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Article 59-G

MONTGOMERY COUNTY CODE ZONING ORDINANCE, ARTICLE §9-G-1.2 HAS BEEN
SUPERSEDED, BUT APPLIED AT THE TIME OF THE MONTGOMERY COUNTY BOARD OF
APPEALS' DECISION N THIS CASE

Sec. 59-G-1.2. Conditions for granting.
59-G-1.2.1. Standard for evaluation.
A special exception must not be granted without the findings required by this Article. In making
these findings, the Board of Appeals, Hearing Examiner, or District Council, as the case may be,

must consider the inherent and non-inherent adverse effects of the use on nearby properties and
the general neighborhood at the proposed location, irrespective of adverse effects the use might

July 2013 Article G: Page 59G-3
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have if established elsewhere in the zone. Inherent adverse effects are the physical and
operational characteristics necessarily associated with the particular use, regardless of its
physical size or scale of operations. Inherent adverse effects alone are not a sufficient basis for
denial of a special exception. Non-inherent adverse effects are physical and operational
characteristics not necessarily associated with the particular use, or adverse effects created by
unusual characteristics of the site. Non-inherent adverse effects, alone or in conjunction with
inherent adverse effects, are a sufficient basis to deny a special exception.

59-G-1.21,

(8)

July 2013

General conditions.

A special exception may be granted when the Board or the Hearing Examiner finds from
a preponderance of the evidence of record that the proposed use:

ey
)

3

4

(%)

Is a permissible special exception in the zone.

Complies with the standards and requirements set forth for the use in Division
59-(G-2. The fact that a proposed use complies with all specific standards and
requirements to grant a special exception does not create a presumption that the
use is compatible with nearby properties and, in itself, is not sufficient to require
a special exception to be granted.

Will be consistent with the general plan for the physical development of the
District, including any master plan adopted by the Commission. Any decision to
grant or deny a special exception must be consistent with any recommendation in
a master plan regarding the appropriateness of a special exception at a particular
location. If the Planning Board or the Board’s technical staff in its reporton a
special exception concludes that granting a particular special exception at a
particular location would be inconsistent with the land use objectives of the
applicable master plan, a decision to grant the special exception must include
specific findings as to master plan consistency.

Will be in harmony with the general character of the neighborhood, considering
population density, design, scale, and bulk of any proposed new structures,
intensity and character of activity, traffic and parking conditions, and number of

similar uses.
Will not be detrimental to the use, peaceful enjoyment, economic value or

development of surrounding properties or the general neighborhood at the
subject site, irrespective of any adverse effects the use might have if established

elsewhere in the zone,

Article G: Page 59G-4
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Will cause no objectionable noise, vibrations, fumes, odors, dust, illumination,

glare, or physical activity at the subject site, irrespective of any adverse effects
the use might have if established elsewhere in the zone.

- Will not, when evaluated in conjunction with existing and approved special

exceptions in any neighboring one-family residential area, increase the number,
intensity, or scope of special exception uses sufficiently to affect the area
adversely or alter the predominantly residential nature of the area. Special
exception uses that are consistent with the recommendations of a master plan do
not alter the nature of an area.

Will not adversely affect the health, safety, security, morals, or general welfare
of residents, visitors, or workers in the area at the subject site, irrespective of any
adverse effects the use might have if established elsewhere in the zone.

Will be served by adequate public services and facilities, including schools,
police and fire protection, water, sanitary sewer, public roads, storm drainage,
and other public facilities. '

A) If the special exception use requires approval of a preliminary plan of
subdivision, the Planning Board must determine the adequacy of public
facilities in its subdivision review. In that case, approval of a
preliminary plan of subdivision must be a condition of granting the
special exception.

(B) If the special exception:

(i) does not require approval of a new preliminary plan of
subdivision; and

(i) the determination of adequate public facilities for the site is not
currently valid for an impact that is the same as or greater than
the special exception’s impact;

then the Board of Appeals or the Hearing Examiner must determine the
adequacy of public facilities when it considers the special exception
application. The Board of Appeals or the Hearing Examiner must
consider whether the available public facilities and services will be
adequate to serve the proposed development under the Growth Policy
standards in effect when the application was submitted.

Article G: Page 59G-5
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(®)] With regard io public roads, the Board or the Hearing Examiner must
further find that the proposed development will not reduce the safety of
vehicular or pedestrian traffic.

Nothing in this Article relieves an applicant from complying with all requirements fo
obtain a building permit or any other approval required by law. The Board's finding of
any facts regarding public facilities does not bind any other agency or department which
approves or licenses the project,

The applicant for a special exception has the burden of proof to show that the proposed
use satisfies all applicable general and specific standards under this Article. This burden
includes the burden of going forward with the evidence, and the burden of persuasion on
all questions of fact.

59-G-1.22. Additional requirements.

()

®)

The Board, the Hearing Examiner, or the District Council, as the case may be, may
supplement the specific requirements of this Article with any other requirements
necessary to protect nearby properties and the general neighborhood.

Using guidance by the Planning Board, the Board, the Hearing Examiner, or the District
Council, as the case may be, may require a special exception to comply with Division 59~
D-3 if:

¢ The property is in a zone requiring site plan approval, or

@) The property is not in a zone requiring site plan approval, but the Planning Board
has indicated that site plan review is necessary to regulate the impact of the
special exception on surrounding uses because of disparity in bulk or scale, the
nature of the use, or other significant actors.

59-G-1.23. General development standards, -

o)

(b)

July 2013

Development Standards. Special exceptions are subject to the development standards
of the applicable zone where the special exception is located, except when the standard is
specified in Section G-1.23 or in Section G-2.

Parking requirements. Special exceptions are subject to all relevant requirements of
Article 59-E.

Article G: Page 59G-6
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Minimum frontage. In the following special exceptions the Board may waive the
requirement for a minimum frontage at the street line if the Board finds that the facilities
for ingress and egress of vehicular traffic are adequate to meet the requirements of
section 59-G-1.21:

) Rifle, pistol and skeet-shooting range, outdoor.
@) Sand, gravel or clay pits, rock or stone quarries.
3) Sawmill.

4 Cemetery, animal.

') Public utility buildings and public utility structures, including radio and T.V.
broadcasting stations and telecommunication facilities.

®) Equestrian facility.
) Heliport and helistop.

Forest conservation. If a special exception is subject to Chapter 22A, the Board must
consider the preliminary forest conservation plan required by that Chapter when
approving the special exception application and must not approve a special exception
that conflicts with the preliminary forest conservation plan.

Water quality plan. If a special exception, approved by the Board, is inconsistent with
an approved preliminary water quality plan, the applicant, before engaging in any Jand
disturbance activities, must submit and secure approval of a revised water quality plan
that the Planning Board and department find is consistent with the approved special
exception. Any revised water quality plan must be filed as part of an application for the
next development authorization review to be considered by the Planning Board, unless

the Planning Department and the department find that the required revisions can be

evaluated as part of the final water quality plan review.
Signs. The display of a sign must comply with Article 59-F.

Building compatibility in residential zones, Any structure that is constructed,
reconstructed or altered under a special exception in a residential zone must be well
related to the surrounding area in its siting, landscaping, scale, bulk, height, materials,
and textures, and must have a residential appearance where appropriate. Large building
elevations must be divided into distinct planes by wall offsets or architectural
articulation to achieve compatible scale and massing.

Article G: Page 59G-7
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Lighting in residential zones. All outdoor lighting must be located, shiclded,
landscaped, or otherwise buffered so that no direct light intrudes into an adjacent
residential property, The following lighting standards must be met unless the Board

requires different standards for a recreational facility or to improve public safety:

(1) Luminaires must incorporate a glare and spill light control device to minimize
glare and light trespass.

) Lighting levels along the side and rear lot lines must not exceed 0.1 foot candles.

59-(-1.24, Neighborhood need.

In addition to the findings and requirements of Article 59-G, the following special exceptions
may only be granted when the Board, the Hearing Examiner, or the District Council, as the case
may be, finds from a preponderance of the evidence of record that a need exists for the proposed
use to serve the population in the general neighborhood, considering the present availability of
identical or similar uses to that neighborhood:

!
@
@)
@)
)
©)

July 2013

Automobile filling statjon.

Automobile and light trailer rental lot, outdoor.
Automobile, truck and trailer rental lot, outdoor.
Automobile sales and service center.
Swimming pool, community.

Swimming pool, commercial.

Article G: Page 59G-8
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MONTGOMERY COUNTY CODE ZONING ORDINANCE, ARTICLE §9-G-2.06 HAS BEEN
SUPERSEDED, BUT APPLIED AT THE TIME OF THE MONTGOMERY COUNTY BOARD OF

APPEALS' DECISION IN THIS CASE

Sec. 59-G-2.06, Automobile filling stations.

(2)

October 2012

In addition to findings required in division 59-G-1, an automobile filling station may be
permitted if the Board of Appeals finds that:

¢))] the use will not constitute a nuisance because of noise, fumes, odors, or physical
activity in the location proposed;

(2) the use at the proposed location will not create a traffic hazard or traffic nuisance
because of its location in relation to similar uses, necessity of turning moverments
in relation to its access to public roads or intersections, or its location in relation
to other buildings or proposed buildings on or near the site and the traffic pattern

Article G: Page 59G-30
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from such buildings, or by reason of its location near a vehicular or pedestrian
entrance or crossing to a public or private school, park, playground, or hospital,
or other public use or place of public assembly; and

the use at the proposed location will not adversely affect nor retard the logical
development of the general neighborhood or of the industrial or commercial zone
in which the station is proposed, considering service required, population,
character, density, and number of similar uses.

In addition, the following requirements must be satisfied:

Y

)

@)

)

&)

(6

After Angust 13, 2012, the area identified by a special exception application for
a new automobile filling station designed to dispense more than 3,6 million
gallons per year must be Jocated at least 300 feet from the lot Jine of any public
or private school or any park, playground, day care center, or any outdoor use
categorized as cultural, entertainment and recreation use.

When such use abuts a residential zone or institutional premises not
recommended for reclassification to commercial or industrial zone on an adopted
master plan and is not effectively screened by a natural terrain feature, the use
must be screened by a solid wall or a substantial, solid fence, not less than 5 feet
in height, together with a 3-foot planting strip on the outside of such wall or
fence, planted in shrubs and evergreens. Locatjon, maintenance, vehicle sight
distance provisions, and advertising pertaining to screening must satisfy Article
59.E. Screening must not be required on street frontage.

Product displays, parked vehicles, and other obstructions that adversely affect
visibility at intersections or to station driveways are prohibited.

Lighting must not reflect or cause glare into any residential zone. Lighting levels
along the side and rear lot lines adjacent fo a residential zone must not exceed
0.1 footcandle.

When such use occupies a corner lot, the ingress or egress driveways must be
located at least 20 feet from the intersection of the front and side street lines of
the lot as defined in Section 59-A-2.1, and such driveways must not exceed 30
feet in width.

Each gasoline pump or other service appliance must be located on the lot at Jeast
10 foet behind the building line; and all service, storage, or similar activities in
connection with the use must be conducted entirely within the building. There
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must be at least 20 feet between driveways on each street, and each driveway
must be perpendicular to the curb or street line.

n Light automobile repair work may be done at an automobile filling station, but
mmajor repairs, spray paint operation or body and fender repair are prohibited
uses.

(8) Vehicles must be parked completely off of the public right-of-way.

€)) In a C-1 zone, an automobile, light truck, and light trailer rental, as defined in
Section 59-G-2.07, and in a C-2 zone, an automobile, truck and trailer rental lot,
as defined in Section 59-G-2.09, may be permitted as a part of the special
exception if the requirements of this section are satisfied. In addition, a car wash
with up to 2 bays may be allowed as an accessory use as part of the special
exception.

(10)  Ina Rural Village Overlay Zone the following additional standards apply for
new development:

(A) Car wash is prohibited.
®B) Pump canopies must not exceed 35 feet in height.

< Any structure approved for the use must not exceed the scale and bulk of
existing commercial structures in the village.

(Legislative History: Ord. No. 10-32, § 18; Ord. No. 12-1, § 1; Ord. No. 12-10, § S; Ord. No. 13-76, §1;
Ord. No. 15-71, § 1; Ord. No. 16-55, § 2; Ord. No. 17-19, 8 1)

Editor's note—Section 59-G-2.06 is cited and quoted in Purich v. Draper Properties, Inc,, 395 Md. 694,
912 A.2d 598 (2006). In American Qil Company v. Board of Appeals of Montgomery County, 270 Md. 301, 310
A.2d 796 (1973) the court affirmed the denial of a special exception for a gasoline station, ruling that Amoco had not
demonstrated a present need by the neighborhood population for the station. In Pemberton v. Mountgomery County,
275 Md. 363, 340 A.2d 240 (1975) the court affirmed the granting of a special permit for a gasoline station. InB.B.
Oil. Inc. v. County Board of Appeals for Montgomery County, 42 Md, App. 576, 401 A.2d 1054 (1979), the court
sustained the County’s denial of a special exception for a filling station.
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